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RULE ADOPTIONS

COMMUNITY AFFAIRS

NEW JERSEY COUNCIL ON AFFORDABLE HOUSING

40 N.JR. 2690(2)

Adopted Amendment: N.J.A.C.5:94-1.2

Adopted New Rules: N.J.A.C. 5:97

Substantive Rules of the New Jersey Council on Affordable Housing for the Period Beginning on December 20,
2004 and the Period Beginning on June 2, 2008

Proposed: January 22, 2008 at 40 N.J.R. 237(a)
Adopted: May 6, 2008 by the New Jersey Council on Affordable Housing, Lucy Voorhoeve, Executive Director.

Filed: May 8, 2008 as R.2008 d.145, with substantive and technical changes not requiring additional public notice
and comment (see N.J.A.C. 1:30-6.3) and the proposed repeal of N.J.A.C. 5:94 not adopted.

Authority: N.J.S.A. 52:27D-301 et seq.
Effective Date: June 2, 2008
Expiration Date: December 20, 2009, N.J.A.C. 5:94;

June 2, 2013, N.JA.C. 5:97

The proposed rules were published in the New Jersey Register on January 22, 2008. The 60-day comment period
closed on March 22, 2008.

Summary of Hearing Officer Recommendations and Agency Responses.

In addition to accepting written public comments, the Council held five public hearings on January 24, 2008 at
Rutgers University Student Center, 326 Penn Street, Camden, New Jersey; January 28, 2008 at the Lincoln Park
Administration Building, Jersey City, New Jersey; January 30, 2008 at the Wayne Public Library, 461 Valley Road,
Wayne, New Jersey; February 5, 2008 at the Hunterdon County Route 12 Complex, Flemington, New Jersey; and
February 6, 2008 at the Monmouth County Library, 125 Symmes Drive, Manalapan, New Jersey. The hearing officers
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for each of the public hearings were as follows: Lucy V oorhoeve, Camden; Joseph Doria, Jersey City, Wayne and
Flemington; and Charles Richman, Manalapan. No recommendations were made by the hearing officers. The hearing
transcripts are available at the Council's offices at 101 South Broad Street, 7th Floor, Trenton, New Jersey 08625.

Summary of Public Comments and Agency Responses:

The Council received 612 sets of written comments and public statements from the following individuals or
organizations:

1. Adams, Dr. J. Michadl, Fairleigh Dickinson University, Teaneck, NJ
2. Affel, Ellen F., Cranbury, NJ

3. Agazzi, Myrta, Piscataway, NJ

4. Aizley, Cheryle, Cranbury, NJ

5. Alexander, Stephen J., Mayor, Upper Freehold Township, NJ

6. Alexander, Tracey, Habitat for Humanity, Newark, NJ

7. Alfano, Joseph and Susan, Cranbury, NJ

8. Ali, Karen, New Jersey Hospital Association, Princeton, NJ

9. Allen, Carolyn, Somerset Valley Rehabilitation and Nursing Center, Bound Brook, NJ
10. Allen, Judith, Delaware Township, NJ

11. Allen, Julia, Readington Township Committee, NJ

12. Alls-Moffatt, Murial, Borough of Riverton, NJ

13. Anderson, Deanna, Cranbury, NJ

14. Arezzo, George, Care One at Morris, NJ

15. Argiriou, Kathleen, Cranbury, NJ

16. Arnold, Robert, CP Lodges, Passaic, NJ

17. Aronson, Tod, Van Dyk Healthcare, Hawthorne, NJ

18. Arpajian, George, Cranbury, NJ

19. Asay, Donad C., Mayor, Township of Mannington, NJ

20. Asefaha, Tsega, Genesis Health Care Center, South Orange, NJ
21. Asha, Cranbury, NJ

22. Augustino, Thomas, Moorestown, NJ

23. Augustyn, Joseph S., Alaimo Group, Mount Holly, NJ



Page 3
40 N.J.R. 2690(a)

24. Avis, Gregory, Cranbury, NJ

25. Bagwell, Clarence H., Respond Inc., NJ

26. Bahooshian, Michael, Genesis Health Care Center, Plainfield, NJ
27. Barbeau, Maryse, CAE SimuFlite Inc., Whippany, NJ

28. Barra, Vince, Mayor, Allendale Borough, NJ

29. Barrantes, Adrian, Bound Brook, NJ

30. Baruch, Wayne, The Artisans Group, Hillsborough, NJ

31. Batesko, Danielle, Jackson, NJ

32. Bator, Elizabeth, Genesis Hedlth Care Center, Wilkes Barre, PA
33. Bauder, William E. and Constance H., Fiddlehead Farms, Cranbury, NJ
34. Bayer, Andrew, on behalf of Hillshorough Township, NJ

35. Bayer, Andrew, on behalf of Holmdel Township, NJ

36. Bayer, Andrew, on behalf of the Borough of Tinton Falls, NJ
37. Beamer, Lisa, Cranbury, NJ

38. Beckford, Bonnie, Cranbury, NJ

39. Beder, Adam, Solaris Health System, Edison, NJ

40. Bedford, Dana, Genesis Health Care Center, Eatontown, NJ

41. Bedner, Richard, Habitat for Humanity, Somerville, NJ

42. Bell, Elaine, Genesis Health Care Center, Phillipsburg, NJ

43. Bell, James M., on behalf of East Greenwich Township, NJ

44. Bell, James M., on behalf of Mantua Township, NJ

45, Bell, James M., on behalf of Monroe Township, NJ

46. Bell, James M., on behalf of West Deptford Township, NJ

47. Bell, James M., on behalf of Woolwich Township, NJ

48. Bell, James N., Group Melvin Design, Woodbury, NJ

49. Bellan-Boyer, Paul, NJ Regional Coalition, NJ

50. Bergailo, Cheryl, on behalf of the Borough of Swedesboro, NJ

51. Bergailo, Cheryl, Taylor Design Group, Inc., Mount Laurel, NJ
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Bergen County Leage of Municipalities, c/o Haworth Borough, NJ

Berger, Richard G., Russo Development, Hackensack, NJ

. Berkowsky, Mark A., Cranbury Housing Associates, Inc., Cranbury, NJ

Bernard, Art, on behalf of the NJ Builders Association

Bernier, Roger, Raritan, NJ

Bickel, Richard G., Delaware Valley Regional Planning Commission, Philadelphia, PA

Bickford, Ernest A., Mayor, Township of Pilesgrove, NJ
Bieri, Bettina, Mayor, West Milford Township, NJ
Birge, Cecilia Xie, Mayor, Montgomery Township, NJ
Bishop, Shirley, on behalf of Edison Township, NJ
Blum, Wayne, Bridgeway Senior Care, Bridgewater, NJ
Boccher, Edward J., on behalf of Fort Lee Borough, NJ
Boccher, Edward J., on behalf of Phillipsburg Town, NJ
Bodenstein, Jerry, Isles, Inc., NJ

Bogdan, Josef, Hamilton Continuing Care, Hamilton, NJ
Bolan, Michael, on behalf of Harrison Township, NJ
Bollwage, J. Christian, Mayor, City of Elizabeth, NJ
Bonwell, Raymond, Cranbury, NJ

Borough of Bloomsbury, NJ

Borough of Ho-Ho-Kus, NJ

Borough of Hopewell, Hopewell, NJ

Botta, Christopher C., Mayor, Borough of Ramsey, NJ
Boyles, Walter, Cranbury, NJ

Bozich, Amy, Cranbury, NJ

Branchburg Township Committee, NJ

Brancheau, Blais, Newton, NJ

Brosnan, Mark J., CareOne at Wall, NJ

Brown, Matthew A., Cranbury, NJ
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80. Browning, Mary Lou, Medicenter, Neptune, NJ

81. Bryson, Natalie, Genesis Health Care Center, Cedar Grove, NJ
82. Buckley, Liz, Township of Cedar Grove, NJ

83. Burgis, Joseph H., on behaf of Alpine Borough, NJ

84. Burgis, Joseph H., on behalf of Atlantic Highlands Borough, NJ
85. Burgis, Joseph H., on behalf of Fairfield Township, NJ

86. Burgis, Joseph H., on behalf of Mahwah Township, NJ

87. Burgis, Joseph H., on behalf of Parsippany-Troy Hills Township, NJ
88. Burgis, Joseph H., on behalf of Rockaway Township, NJ

89. Burgis, Joseph H., on behalf of the Borough of Hawthorne, NJ
90. Burgis, Joseph H., on behalf of the Borough of Oradell, NJ

91. Burgis, Joseph H., on behalf of the Borough of Teterboro, NJ
92. Burgis, Joseph H., on behalf of the City of Garfield, NJ

93. Burgis, Joseph H., on behalf of the Gavin Group, LLC, NJ

94. Burgis, Joseph H., on behalf of Upper Saddle River Borough, NJ
95. Burgis, Joseph H., on behalf of Westwood Borough, NJ

96. Burke, James, Deputy Mayor, Kingwood Township, NJ

97. Burt, Carol, Bedminster, NJ

98. Buzak, Edward J., The Buzak Law Group, LLC, Montville, NJ
99. Byrne, Francis J., NJ Association of Homes and Services for the Aging, Princeton, NJ
100. Caccia, J. Donald, AtlantiCare, Egg Harbor Township, NJ

101. Callahan, Karen, Cranbury, NJ

102. Callandrillo, Gail, The Valey Hospital, Ridgewood, NJ

103. Cantu, Peter A., Mayor, Township of Plainsboro, NJ

104. Canuso, John B., Canuso Communities, Haddonfield, NJ

105. Carman, Betty Ann, Cranbury, NJ

106. Carney, Brent T., Maraziti Falcon & Healey, Short Hills, NJ

107. Carpenter, John, Mayor, Township of Bernards, NJ
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108. Caruso, Bill, Clark Senior Corp., NJ

109. Casey, PatriciaK., Cranbury, NJ

110. Castleman, Suzanne S., Mayor, Borough of Little Silver, NJ

111. Cayci, Karen L., on behalf of Princeton Borough, NJ

112. Chadwick, John, on behalf of Warren Township, NJ

113. Chase, Theodore Jr., Chair, Franklin Township Planning Board, NJ
114. Chen, Ronald K., NJ Public Advocate, Trenton, NJ

115. Chen, Y ouyi, Cranbury, NJ

116. Cho, MonicaY ., Gregg F. Paster & Associates, Hackensack, NJ
117. Cicchino, Steven, East Orange, NJ

118. Clarkin, James F., on behalf of Piscataway Township, NJ

119. Clegg, Ken, South Bound Brook, NJ

120. Cody, Winthrop, Cranbury, NJ

121. Cogger, William A., Mayor, Township of Chester, NJ

122. Callins, Toi, Affordable Housing Alliance, Eatontown, NJ

123. Coniglione, Anthony J., Cranbury, NJ

124. Cook, Angie, Cranbury, NJ

125. Cook, Brian, Bartley Healthcare, Jackson, NJ

126. Corcodilos, Nick, Mayor, Township of Clinton, NJ

127. Corcoran, Steven, Township of Delanco, NJ

128. Cortright, Arlene and David L., Cranbury, NJ

129. Cosentino, Frank C., Fort Monmouth Economic Revitalization Planning Authority, Eatontown, NJ
130. Costa, Estella, Jackson, NJ

131. Coyle, Cheryl, Cranbury, NJ

132. Coyle, Joseph P., Southern Ocean County Hospital, Manahawkin, NJ
133. Craft, Susan E., NJTDR Bank, Trenton, NJ

134. Cramer, Richard, on behalf of the Borough of Eatontown, NJ

135. Cramer, Richard, on behalf of the Borough of Red Bank, NJ



Page 7
40 N.J.R. 2690(a)

136. Cramer, Richard S., on behalf of Linden City, Middletown, NJ

137. Cranbury Township Committee, NJ

138. Cruz, Albert E., DiFrancesco, Bateman, Coley, Y ospin, Kunzman, Davis and Lehrer, Warren, NJ
139. Cucciniello, Marjorie, Hospicomm, Berkeley Heights, NJ

140. Cureton, Richard J., Whitesell Construction, Delran, NJ

141. Cuvidllo, Tiffany A., Township of Galloway, NJ

142. Dabulas, Diane, on behald of Manalapan Township, NJ

143. Dahl, Stephen M., K Hovnanian Homes, Edison, NJ

144. Davidson, Bruce, Lutheran Office of Government Ministry, Trenton, NJ
145. Davis, Joseph M., Benderson Development Company, South Orange, NJ
146. Davis, Keith, Sewell, NJ

147. Davison, Walter J., Mayor, Borough of Ringwood, NJ

148. De Muro, Patricia, Bartley Healthcare, Jackson, NJ

149. DeBona, Paula J., Jansen & DeBona, LLC, Boonton, NJ

150. Dech, David, County of Warren, NJ

151. Del Vecchio, Antimo A., Beattie Padovano, Montvale, NJ

152. DeMilt, Richard M., Cranbury, NJ

153. Dempski, David, Mayor, Washington Township (Warren County, NJ)
154. D'Eramo, Paul, Cranbury, NJ

155. DeRienzo, John, Mayor, Borough of Haworth, NJ

156. DesJardin, Meghan, Bartley Healthcare, Jackson, NJ

157. Diamond, Robert, Cranbury, NJ

158. Dickey, Raymond, Brainerd Communications Inc., Cranbury, NJ

159. Dietrich, Paul E., Upper Township, Tuckahoe, NJ

160. Donadio, John, Atria Senior Living, Tinton Falls, NJ

161. Donadio, MaryEllen, Manasguan, NJ

162. Dougherty, Linda, Township of Edgewater Park, NJ

163. Dowling, Telissa, National Low Income Housing Corporation
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Doyle, Scarlet, Flemington, NJ

Drago, Anna, Cranbury, NJ

Drake, Paul M., Gladstone Design, Inc., Gladstone, NJ

Dredger, Sharon, Cranbury, NJ

Driscoll, Debbie, Cranbury, NJ

Drozd, Elaine, Bartley Healthcare, Jackson, NJ

D'souza, Ryan, Cranbury, NJ

Duchak, Douglas A., Englewood Hospital and Medical Center, Englewood, NJ
Duffy, Kevin, Mayor, Hardwick Township, NJ

Dugenio, Jon, Bridgeway Senior Care, Bridgewater, NJ

Dunn, Barbara, Paterson Habitat for Humanity, Paterson, NJ

East Brunswick Township, East Brunswick, NJ

Ecker, Matthew V., on behalf of Buena Borough, NJ

Ehrenclou, CynthiaD., Upper Raritan Watershed Association, Gladstone, NJ
Ehrenreich, Joel, New Grove Manor, East Orange, NJ

Elich, Heidi, Seacrest Village, Little Egg Harbor, NJ

Elliott, Patricia, CHCC, Wyckoff, NJ

Ellsworth, Dina E. and Ken, Cranbury, NJ

Emiliani, Elaine, Mayor, Greenwich Township, NJ

Engram, Jacqueline, Sayreville, NJ

Escovar, Joanne, Care One at Jackson, Jackson, NJ

Faiello, Joan, Stockton, NJ

Famiglietti, Anthony, Cranbury, NJ

Feigenbaum, Avi, Ocean Healthcare, Lakewood, NJ

Fennessy, Conor, New Jersey Apartment Association, Trenton, NJ
Finigan, Bob and Karen, Cranbury, NJ

Fishbone, Scott, Atkins Realty Group, NJ

Fittz, Joan, New Jersey Manufactured Housing Association, Trenton, NJ
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210. Gentile, Michael, Care One at King James, Atlantic Highlands, NJ
211
212. Gianetti, Craig M., Giordano Halleran and Ciesla, P.C., Red Bank, NJ

213. Gibbons, David, Habitat for Humanity of Northeast Monmouth County, Long Branch, NJ
214.
215.
216. Goldberg, Carl J., Roseland Property Company, Short Hills, NJ
217.
218. Goldman, Kenneth M., South Jersey Lega Services, Inc., Egg Harbor Township, NJ

219.
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Fitzpatrick, Alison, Care One, NJ

Flach, Jerry, Haledon, NJ

Flannery, Patricia, Mayor, Bridgewater Township, NJ
Fliss, Albert, Cranbury, NJ

Fogel, Sheri, Kendall Park, NJ

Forlenza, Vincent A., The Valley Hospital, Allendale, NJ
Francis, Colandus, Camden County NAACP

Fredon Township, NJ

Frey, Betty, Bloomingdale, NJ

Frey, Wilma, NJ Conservation Foundation, Far Hills, NJ

Frezza, Buddy, Tequesta, FL

Friedman, Nathan, Woodcliff Lake Health and Rehabilitation, Woodcliff Lake, NJ

Frohbieter, Jack A., Cranbury, NJ
Furey, Leah, Bach Associates, Haddon Heights, NJ
Furman, Steven, CP Lodges, Bloomfield, NJ

Fyfe, Roger, Mayor, Borough of Montvale, NJ

Gaffney, Paul G., Monmouth University, West Long Branch, NJ

Gagnon, Kim, Manasquan, NJ

Gerberich, Beverly and James, Cranbury, NJ

Gilroy, Margaret, North Haledon, NJ

Giordano, Dawn, Bartley Hedlthcare, Whiting, NJ

Goldfischer, Robin, Valey Health System, Ridgewood, NJ

Golisano, Jean-Marie, Cranbury, NJ
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220. Gonzalez, James, UMDNJ, Newark, NJ

221. Gordon, Adam, Fair Share Housing Center, Cherry Hill, NJ
222. Gordon, Ken, Cranbury, NJ

223. Gottesman, Randall M., Affordable Housing Professionals of NJ
224. Graefe, John, Mayor, Township of Bethlehem, NJ

225. Grbelja, Nancy, Mayor, Township of Millstone, NJ

226. Gregory, Kathryn M., on behalf of Edgewater Borough, NJ
227. Gribbin, John T., CentraState Healthcare System, Freehold, NJ
228. Gross, Suzanne, Cranbury, NJ

229. Gruel, Susan S., on behalf of the City of Summit, NJ

230. Grundy, Donna and Jeff, Cranbury, NJ

231. Gu, Hong, Cranbury, NJ

232. Guenther, Philip J., Mayor, City of Brigantine, NJ

233. Guidi, Lawrence, Cranbury, NJ

234. Gural, Dawn, Jackson, NJ

235. Hager, Fritz, Cranbury, NJ

236. Hakim, Michael G., Hakim Associates, Harrington Park, NJ
237. Halaby, Cynthia J., The Valley Hospital, Ridgewood, NJ
238. Halari, Bhaskar, Concept Engineering, NJ

239. Hardwick Township Committee, NJ

240. Hardyston Township, NJ

241. Hauck, Robert B., Mayor, Borough of Flemington, NJ

242. Hauschild, Anne and Jim, Cranbury, NJ

243. Hedley, Mark A., Township of Franklin, NJ

244, Healy, Jerramiah T., Mayor, Jersey City, NJ

245. Heilbronn, Andrew & Diana, Cranbury, NJ

246. Hellstern, Richard and Kathleen, Cranbury, NJ

247. Herb, Jeanne, NJ Department of Environmental Protection, NJ
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248. Hersh, Pamela, Princeton HealthCare System, Princeton, NJ

249. Heyer, Grud & Associates, on behalf of the City of Asbury Park, NJ
250. Hirsch, Kimberly, Cranbury, NJ

251. Hochradel, Mary, Genesis Healthcare Center, Parsippany, NJ

252. Hoey, Baob, Bartley Healthcare, Bricktown, NJ

253. Hoffmann, Carol S., Deputy Mayor, Alexandria Township, NJ

254. Holczer, Margaret, Wantage, NJ

255. Holloway, Brian T., Seacrest Village Nursing and Rehab, Little Egg Harbor, NJ
256. Holloway, Terrance, Seacrest Village, Little Egg Harbor, NJ

257. Holmes, Charles and Janis, Cranbury, NJ

258. Holtaway, Robert F., Mayor, Bedminster Township, NJ

259. Hone, Basil T., Citizen to Save Tewskbury, NJ

260. Hopkins, Jan, Phillipsburg, NJ

261. Hornik, Jonathan L., Mayor, Township of Marlboro, NJ

262. Horton, William H., Mayor, Borough Peapack and Gladstone, NJ
263. Housing and Community Development Network of NJ

264. Howard, Heather, Commissioner, Department of Health and Senior Services, Trenton, NJ
265. Hoyt, Kenneth L., Centenary College, NJ

266. Huang, Jason, Cranbury, NJ

267. Hughes, Richard, Mayor, Township of Lafayette, NJ

268. Hugues, Mary P., Virtua Health, Marlton, NJ

2609. lerley, Pat, Cranbury, NJ

270. 1zzo, Steve, Inglemoor, Livingston, NJ

271. Jablonowski, Gerard J., St. Francis Medical Center, Trenton, NJ
272. Jacobson, Joel N., Chair, Chatham Township Planning Board, NJ
273. Janovitz, Evan, Cranbury, NJ

274. Jedziniak, Michael

275. Jeffries, Rosemary E., Georgian Court University, Lakewood, NJ
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276. Jersey City Affordable Housing Coalition, Jersey City, NJ

277. Jezierny, Karen, Princeton University, Princeton, NJ

278. Johnson, Celeste M., South Jersey Health Care Center, Camden, NJ
279. Jones, Dominique, Cranbury, NJ

280. Jones, Jennifer, Genesis Health Care Center, Ewing, NJ

281. Joshi, Jiten and Anita, Cranbury, NJ

282. Kadar, Nicholas, Cranbury, NJ

283. Kadish, Mike, Bergen County Habitat for Humanity, NJ

284. Kaes, Loretta, Forked River, NJ

285. Kafasis, Nicholas, Cranbury, NJ

286. Kamer, Lynda, Lawrenceville, NJ

287. Kantowitz, Jeffrey, Goldberg, Mufson & Spar, West Orange, NJ
288. Kapotes, Nicholas, Mayor, Township of Pequannock, NJ

289. Karstetter, Brian, CP Lodges, Middletown, CT

290. Kasabach, Peter, New Jersey Future, Trenton, NJ

291. Kenny, David J., on behalf of The Tiger Inn, Princeton, NJ

292. Kent-Smith, Henry, Buchanan Ingersoll and Rooney, Princeton, NJ
293. Kietlinski, Ed and Nancy, Cranbury, NJ

294. King, John, Mayor, Township of Raritan, NJ

295. Kinsey, David, Kinsey & Hand, Princeton, NJ

296. Klein, Michael A., Cranbury, NJ

297. Klepner, Leonard M., Township of Bordentown, NJ

298. Klocke, Brian J., Kennedy Health Facilities, Sewell, NJ

299. Knowlton Township Committee, NJ

300. Kochte, Renee, Toms River, NJ

301. Koenig, Stuart, Stickel, Koenig & Sullivan, Cedar Grove, NJ
302. Kohut, Andrew, Well Javerski & Liebman

303. Kondracki, Mark and Kim, Cranbury, NJ
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Korzun, Timothy, Chairman, Lambertville City Planning Board, NJ
Kowal, Stephen, Plainsboro, NJ

Kratz, Gary, Borough of Waldwick, NJ

Krawczun, Richard S., Township of Lawrence, NJ

Kubrak, Joe, Hillsborough, NJ

Kunukkasseril, Laura, Cranbury, NJ

LaBadie, Christine, Hackettstown Business Improvement District, NJ
Landel, Robert E., on behalf of Wyckoff Township, NJ

Langevin, Paul, Health Care Association of New Jersey

LaPaglia, Joseph T., Pascack Valley Mayors Association, Woodcliff Lake, NJ
Larson, Mary Ellen, Cranbury, NJ

Lechner, Kenneth D., Township of Gloucester, NJ

LeDonne, Susan and Vince, Cranbury, NJ

Lefsky, Marta, Township of Woodbridge, NJ

Lehman, Kelly and Sheldon, Cranbury, NJ

Lelie, Kendra, on behalf of the Borough of Rockleigh, NJ

Leonard, James F., NJ Chamber of Commerce, Trenton, NJ

Leven, Andrew, Bridgewater, NJ

Levine, Herbert, Mercer Alliance to End Homelessness, Lawrenceville, NJ
Li, Jennifer, Cranbury, NJ

Liggett, Larry, NJ Pinelands Commission, New Lisbon, NJ

Liggio, Kerrie, Cranbury, NJ

Lijoi, Peter B., Fairfield Residential, Summit, NJ

Lin, Frank B., Cranbury, NJ

Lin, John C.

Lindberg, Keith and Mia Manley, Cranbury, NJ

Lipschutz, Jeffrey and Alyse, Cranbury, NJ

Liu, Shaolin, Cranbury, NJ
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Lonergan, Mary Beth, on behalf of Florence Township, NJ

Long, Patti, Cranbury Historical and Preservation Society, Cranbury, NJ
Lory, Marc H., Meridian Health, Neptune, NJ

Lynch, Jay, Township of Toms River, Toms River, NJ

Maio, Maria, Jersey City Housing Authority, NJ

Majeski, Sandra, Cranbury, NJ

Manasso, Alison, Chelsea Senior Living, Manalapan, NJ

Mancuso, Donna, Robert Wood Johnson University Hospital, Rahway, NJ

. Manley, Jim and Catherine, Cranbury, NJ

Manville Borough Council, NJ

Maraziti, Joseph J., Maraziti Falcon and Healey, Short Hills, NJ

. Mariconda, Mary, Pompton Lakes, NJ
. Markowits, Alexander C., Spring Hills, Woodbridge, NJ

. Marlowe, Frank, Cranbury, NJ

Martin, Robert, Mayor, Borough of Riverton, NJ

Martin, Theresa M., Felician College, Lodi, NJ

. Mathez, Rene, Knowlton Township Committee, NJ

Mavoides, Susan, Cranbury, NJ

Mawn, Lawrence and Marlynne, Cranbury, NJ

Mazejy, Patricia, Bartley Healthcare, Jackson, NJ

McCarthy, Kristin, Deputy Mayor, Delaware Township Committee, NJ
McCollister, Douglas, Parker McCay, NJ

McConnell, Kevin, Cranbury, NJ

McDonald, William A., St. Joseph's Regional Medical Center, Paterson, NJ
McGrath, Chris, NJ Self Storage Association, Albany, NY

McGroarty, Chuck, Banisch Associates, Inc., Flemington, NJ
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McGuinness, Michael, National Association of Industrial and Office Properties (NAIOP), New Brunswick, NJ

McHale, Matthew P., Mayor, Borough of Dumont, NJ
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McKenzie, Elizabeth C., on behalf of Wyckoff Township, NJ

McKenzie, Elizabeth C., on behalf of the Borough of Haddonfield, NJ
McKenzie, Elizabeth C., Elizabeth C. McKenzie, PP, PA, Flemington, NJ
McKenzie, John P., Cranbury, NJ

McKeon, John F., Mayor, Township of West Orange, NJ

McNeil, Mike, NAACP, Lakewood, NJ

Meiterman, Bernard

Metzheiser, Beth and Dave, Cranbury, NJ

Michaels, Robert A., Borough of Florham Park, NJ

Michaud, Roger, Mayor, Township of Green, NJ

Miezin, Raymond and Wendy, Cranbury, NJ

Miller, Bob and Mary, Cranbury, NJ

Miller, Eileen, Hillsborough, NJ

Miller, Thomas, Lawrenceville NR, Moorestown, NJ

Milton, Gene C., Hackettstown Regional Medical Center, Hackettstown, NJ
Mironov, Janice S., Mayor, Township of East Windsor, NJ

Mitko, John and Donna, Cranbury, NJ

Moles, Daniel, Monroe Township, NJ

Montgomery, Carleton, Pinelands Preservation Alliance, Southampton, NJ
Moody, Mary M., Professional Planner, Branchburg, NJ

Morgan, John, Mayor, Borough of Andover, NJ

Morgan, John P., Mayor, Borough of Farmingdale, NJ

Morgan, Ronald, Esq., Parker McCay P.A., Marlton, NJ

Morgenstern, Robert T., on behalf of Hampton Township, NJ

Morris County Planning Board, Morristown, NJ

Morris, Joseph I., Mountainside Hospital, Montclair, NJ

Mortara, Robert, Robin Hill/Countryside, Ringoes, NJ

Mullen, James P., Pulte Homes, Bernardsville, NJ
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388. Mulligan, Dan, Cranbury, NJ

389. Murphy, Martin F., Johnson, Murphy, Hubner, McK eon, Wubbenhorst, Bucco & Appelt, Riverdale, NJ
390. Murphy, Richard G., Trammell Crow Residential, Morristown, NJ
391. Murray, Richard E., Kennedy Health System, Voorhees, NJ

392. Nametko, Joseph A., Mayor, Borough of Netcong, NJ

393. Natyzak, Debra, Johnsonburg, NJ

394. Nergaard, Maryann L., on behalf of Harding Township, NJ

395. Newcomb, Charles, Banisch Associates, Flemington, NJ

396. Newman, Michelle, Cranbury, NJ

397. Newmark, Dov, Lakewood, NJ

398. Nieuwenhuis, Richard, New Jersey Farm Bureau, Trenton, NJ
399. Norbury, Michael, Bey Lea Village, Toms River, NJ

400. Nordahl, Bill, Concerned Citizens Coalition, Long Branch, NJ
401. Norland, Betsey, Cranbury, NJ

402. Nowack, Andy, Premier Development and Affiliates, LLC

403. Nuss, John, Wantage, NJ

404. Oake, Roy

405. Ochoa, Manny & Valerie, Cranbury, NJ

406. Opel, Elizabeth S., Kennedy Health, Sewell, NJ

407. Oppelt, Joanne, Community Access Unlimited, Elizabeth, NJ
408. Otero, Veronica, Piscataway, NJ

409. Otero-Revilla, Sandra, Piscataway, NJ

410. Palumbo, Kelly, Cranbury, NJ

411. Pantel, Glenn S., on behalf of Erickson Retirement Communities
412. Pantel, Glenn S,, on behalf of Matrix Development Group and IDI
413. Papazian, Aram, Alexandria Township Planning Board, NJ

414. Pascale, Connie, Legal Services of NJ, Edison, NJ

415. Pastore, Joanna, Genesis Health Care Center, Burlington, NJ
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Paul, Doug

Pawlak, Lloyd, AP Images, New York, NY

Pelligrino, Anthony, Bridgeway Senior Care, Bridgewater, NJ
Pelligrino, Donald, Bridgeway Senior Care, Bridgewater, NJ
Perillo, Sal, Mayor, City of Ocean City, NJ

Perschilli, Anthony, Mayor, Borough of Pennington, NJ

Peterson, Patricia, St. Mary's Hospital, Passaic, NJ

Peterson, Ralph, Mayor, City of Pleasantville, NJ

Phoebus, Gail, Mayor, Township of Andover, NJ

Phoel, Dolores M., Toms River, NJ

Piazza, Frank, Piazza & Associates, Princeton, NJ

Pinto, Jack and Karen, Cranbury, NJ

Ploskonka, John, Concept Engineering

Porraro, Peter, Tramwell Crow Residential, Morristown, NJ
Povisils, Karlis, Casino Reinvestment Development Authority, NJ
Pressey, Jeanie, Genesis Health Care Center, Monmouth Junction, NJ
Pringle, David, NJ Environmental Federation, Cranford, NJ
Puhak, Robert |., Mayor, Cranford Township, NJ

Purcell, Monique, NJ Department of Agriculture, Trenton, NJ
Quinn, Laurel, Cranbury, NJ

Racioppi, Carolyn, Bridgewater, NJ

Rackin, Gregg, Hunterdon County Planning Board, Flemington, NJ
Raftery, Sister Francis, College of Saint Elizabeth

Raia, Samuel S., Mayor, Borough of Saddle River, NJ

. Ramos, Natalie, Glasshoro, NJ

Ransegnola, Lori, Cranbury, NJ

Raritan Borough Council, NJ

. Ratcliffe, Denise, CHCC, Wyckoff, NJ
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. Readington Township Committee, NJ

. Reeve, Noelle, PlanSmart NJ, Trenton, NJ

Reiter, Caroline, on behalf of Hillsdale Borough, NJ

Reiter, Caroline, Statile Associates, Oakland, NJ

. Remsa, Mark A., Burlington County Board of Chosen Freeholders, Mount Holly, NJ

Repoli, David, Woodcrest Health Care Center, New Milford, NJ
Retz, Joseph, Jaret Builders, Wantage, NJ

Revicky, Bernadette, Flemington, NJ

Reyes, Carlene, Cranbury, NJ

Rhodes, Edward

Richardson, Phil, Westfield, NJ

Richardson, Viola, Jersey City Council, NJ

Robbins, James H., Township of East Amwell, NJ

Robbinsville Township Council, NJ

Robbio, Beatrice, Family Promise, Summit, NJ

Robinson, Kenneth and Phyllis, Cranbury, NJ

Rodzinak, Steve, Bridgewater Township, NJ

Rogan, Sean, Clinton, NJ

Romanzo, Michael J., The Valley Hospital, NJ

Ronzo, Judy, Raritan Valley Habitat for Humanity, Bridgewater, NJ
Rooney, Pam, CHCC, Hawthorne, NJ

Rose, Neda, Edgewater Borough Council, NJ

Roseberry, C. Richard, on behalf of Green Brook Township, NJ
Roth, Michelle B., Mayor, Township of Manalapan, NJ
Rougas, Paul and Judy, Cranbury, NJ

Rozanski, Mordechai, Rider University, Lawrenceville, NJ
Rush, Dinah, Knowlton Township, NJ

Russo, John F., Russo and Cassidy, LLC, Toms River, NJ
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472. Rustin, Peter, Mayor, Borough of Tenafly, NJ

473. Ryan, Elizabeth A., NJHospital Association, Princeton, NJ

474. Sachau, Barbara, Florham Park, NJ

475. Safire, Susan, Habitat for Humanity of Bergen County, Hackensack, NJ
476. Samms, Caswell L., East Orange General Hospital, East Orange, NJ
477. Sandom, Vanessa, Mayor, Hopewell Township, NJ

478. Sands, Susan L., Bedminster, NJ

479. Sansone, Laura, Genesis Health Care Center, Mendham, NJ

480. Sartorio, Philip, Township of Hamilton, NJ

481. Satten, Jeff, Genesis Health Care Center, Matawan, NJ

482. Scalo, Philip, Bartley Hedlthcare, Jackson, NJ

483. Scapellato, Peter, Mayor, Township of Franklin, NJ

484. Scapicchio, David M., Mayor, Township of Mount Olive, NJ

485. Schneiderman, Gary S., Mayor, Livingston Township, NJ

486. Schoor, Barbara K., Community Investment Strategies, Inc., Bordentown, NJ
487. Schopperth, Ron and Sue, Newton, NJ

488. Schuurman, Henry, CHCC, Hawthorne, NJ

489. Schwarz, Lynne, Cranbury, NJ

490. Sekelsky, Edward, Cranbury, NJ

491. Shapella, Ron, Deputy Mayor, West Amwell Township, NJ

492. Simpkins, F. Lyman, Mayor, Pemberton Borough, NJ

493. Sistek, Jane, Kennedy Health, Sewell, NJ

494. Slachetka, Stan, on behalf of the Borough of Rumson, NJ

495. Slaugh, Brian M., on behalf of Berlin Borough, NJ

496. Slaugh, Brian M., on behalf of Lumberton Township, NJ

497. Slaugh, Brian M., on behalf of Moorestown Township, NJ

498. Sloan, Lance, Paterson, NJ

499. Smith, Audrey W., Cranbury, NJ
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500. Smith, Dale B., Cranbury, NJ

501. Smith, Phyllis, Cranbury, NJ

502. Smith, Sidney R., The Valley Hospital, NJ

503. Smithers, Cynthia, Cranbury, NJ

504. Snyder, William, Secausus Affordable Housing Board, Secaucus, NJ
505. Sodora, Charlotte, Care One, NJ

506. Solow, Lee, Regional Planning Board of Princeton, Princeton, NJ
507. Somers, JuliaM., NJ Highlands Coalition, Boonton, NJ

508. Somerset County Planning Board, Somerville, NJ

509. Somerville Borough Planning Board, NJ

510. Sorrentino, Barbara, DePaul Health, Sewell, NJ

511. Spann, Evelyn, Cranbury, NJ

512. Spector, Craig D., Peckar and Abramson, River Edge, NJ

513. Stack, Brian, Mayor, Union City, NJ

514. Stagg, Kevin, CHCC, Wyckoff, NJ

515. Staples, Francis, Cranbury, NJ

516. Staum, Steve, Care One at Teaneck, Teaneck, NJ

517. Steenland, H.C. "Pete", Carneys Point, NJ

518. Stefanowicz, Alan, Cranbury, NJ

519. Stehn, Michael P. and Phylissanne, Cranbury, NJ

520. Stein, Gary S., Pashman Stein, Hackensack, NJ

521. Stevens, Linda, Avon by the Sea, NJ

522. Stevenson, George, on behalf of Willingboro Township, NJ

523. Stillinger, Dorothea K., Chatham Township Environmental Commission, NJ
524. Stroke, Ilana, Cranbury, NJ

525. Struyk, Douglas, CHCC, Wyckoff, NJ

526. Stryker, Jim, Franklin Township Planning Board, NJ

527. Surenian, Jeffrey, Jeffrey R. Surenian and Associates, Brielle, NJ
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528. Surenian, Jeffrey R., on behalf of Middletown Township, NJ
529. Sutphen, Paul H., Frankford Township, NJ

530. Swann, Eileen, New Jersey Highlands Council, Chester, NJ
531. Szabo, David and Pam, Cranbury, NJ

532. Szabo, John P., Township of Wayne, NJ

533. Tarshis, Steven M., Mayor, Township of Franklin, NJ

534. Taylor, James M., Cranbury, NJ

535. Tenafly Borough Planning Board, NJ

536. Territo, Joseph and Dorothy, Cranbury, NJ

537. Tessing, Elizabeth, Kennedy Health, Mantua, NJ

538. Testa, Janice, Brick, NJ

539. Thomas, T. Andrew, on behalf of Farmingdale Borough, NJ
540. Thomas, Thomas A., on behalf of Freehold Township, NJ
541. Thoms, John, Mayor, Borough of New Providence, NJ

542. Thomson, Michael and Grace, Cranbury, NJ

543. Tiedemann, Glenn H., Wharton, NJ

544. Tittel, Jeff, Sierra Club, NJ Chapter, Trenton, NJ

545. Tomasko, Paul H., Mayor, Borough of Alpine, NJ

546. Tomson, Douglas M., NJ Association of Realtors, Edison, NJ

547. Toon, Darice, Jersey City Div. of Community Development, NJ

548. Topolewski, Richard, Kennedy Health, Sewell, NJ
549. Torsilieri, Carl J., Mayor, Borough of Far Hills, NJ
550. Town of Harrison, NJ

551. Town of Newton, NJ

552. Township of Colts Neck, NJ

553. Township of Robbinsville, NJ

554. Township of Roxbury, NJ

555. Township of Springfield, NJ
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556. Troast, David R., Township of Sparta, NJ

557. Trunfio, Joseph A., Atlantic Health, Morristown, NJ

558. Truscott, Martin P., on behalf of Neptune Township, NJ
559. Tu, Christine, Cranbury, NJ

560. Two Rivers Council of Mayors, NJ

561. Union Township Committee (Hunterdon County), NJ

562. Uphold, Sandra, Bartley Healthcare, Jackson, NJ

563. Valente, Charles, Cranbury, NJ

564. Van Den Kooy, Peter, on behalf of Oceanport Borough, NJ
565. Van Den Kooy, Peter, on behalf of Oldmans Township, NJ
566. Van Den Kooy, Peter, on behalf of the Borough of Beachwood, NJ
567. Van Den Kooy, Peter, on behalf of the Borough of Spring Lake Heights, NJ
568. Vanek, Annette, Cranbury, NJ

569. Vas, Joseph, Mayor, City of Perth Amboy, NJ

570. Velez, Jeanieg, Little Egg Harbor, NJ

571. Venanzi, Kirstie and Paul, Cranbury, NJ

572. Vivian-Granville, Charlene, Cranbury, NJ

573. Vlecides, Constantine, Buckingham Palace, Princeton, NJ
574. Voros, Peter |., Mayor, Township of Pittsgrove, NJ

575. Voyce, William, Mayor, Township of Tewksbury, NJ

576. Wagner, William D. and Betty, Cranbury, NJ

577. Wahlers, Dietrich, Cranbury, NJ

578. Wallace, James C., Lourdes Health System, NJ

579. Wallace, Paul, Hackettstown Town Council, NJ

580. Walsh, Kevin, Fair Share Housing Center, Cherry Hill, NJ
581. Walton, Rob, Mayor, Hampton Borough, NJ

582. Watkins, Matthew U., Township of South Brunswick, NJ

583. Webb-Washington, Lavern, Webb-Washington CDC, NJ
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584. Weidner, Thomas P., Cranbury, NJ

585. Weinstein, Howard and J. Sasha, Cranbury, NJ

586. Weitze, Eric, Skillman, NJ

587. Welch, Christopher J. and Renee, Cranbury, NJ

588. Welch, Phil Jr., Monmouth Advocacy Team, Lincroft, NJ
589. Werner, Sister Patrice, Caldwell College, Caldwell, NJ

590. West Windsor Township, NJ

591. Wheeler, Janet, Cranbury, NJ

592. Whitty, Hazel, CHCC, Buitler, NJ

593. Wiegand, Jack and Janet, Cranbury, NJ

594. Wills, Linda E., New Jersey Meadowlands Commission, Lyndhurst, NJ
595. Wilson, John B., AICUNJ, Summit, NJ

596. Wilton, Linda, Bridgewater, NJ

597. Xiao, Li, Cranbury, NJ

598. Y aecker, John, Western Monmouth Habitat for Humanity, Freehold, NJ
599. Yang, Lihua, Cranbury, NJ

600. Y annich, Shirley, Warrington, PA

601. Y axley, Catherine, Holy Name Hospital, Teaneck, NJ

602. Y ee, Movien, Cranbury, NJ

603. Yehl, Peter M., Cranbury, NJ

604. Y eomans, Kathryn A., The Valley Hospital, NJ

605. Y esalavage, Carl, Cranbury, NJ

606. Young, Mary Lou, Cranbury, NJ

607. Zappasodi, Anthony J., Woolwich Township, NJ

608. Zimmerman, Edward P., Mayor, Borough of Rocky Hill, NJ
609. Zucaro, Linda, Tinton Falls, NJ

610. Zurfluh, Robert, Cranbury, NJ

611. Dressel, William G., New Jersey State League of Municipalities, Trenton, NJ
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612. Coalition for Affordable Housing and the Environment, Trenton, NJ

As explained below, the repeal of N.J.A.C. 5:94 was not adopted. As aresult, proposed N.J.A.C. 5:94 isrecodified
upon adoption as N.J.A.C. 5:97, and references to the new rules below use the recodified citations.

N.J.A.C. 5:97-General

COMMENT: The municipality notes that one-third of itsland areais dedicated to United Water of New Jersey
conservation and water supply use, for the benefit of the entire northern New Jersey region. Thiswas not taken into
consideration in the Rutgers vacant land analysis.

RESPONSE: Many individual municipalities and counties have devel oped Geographic Information System (GIS)
databases based on local property tax parcel information, and amended it to include local knowledge of land uses and
constraints. However, that datais not available for all municipalities and counties, and most of what has been prepared
has not been reviewed for completeness and consistency by the New Jersey Department of Environmental Protection
(NJDEP) or the Office of Smart Growth. The Council on Affordable Housing (COAH) anticipates that accurate and
uniformly prepared parcel based datawill be available on a Statewide basis in several years, and it hopes to use this data
in the near future.

COMMENT: The area of the proposed rules that is probably most detrimental to the State in general and to Ocean
County in particular, involves the non-residential growth share requirements. There are many technical problems with
the rulesin this regard; however, the overarching problems involve the fact that the rules generally will have a
substantial negative effect on New Jersey's ability to remain a viable place for business to locate. If new construction,
expansion and/or redevelopment are utilized to provide the space for businesses then the cost to obtain a certificate of
occupancy (CO) will be excessive and make locating and/or expanding businessin New Jersey coast prohibitive.
Further, the amendments to the Fair Housing Act (FHA) that will cap this negative financial impact to the business
community will just shift this negative financial impact to the taxpayers in a given municipality. The municipality will
accrue an affordable housing obligation as aresult of the non-residential growth, but it will not be able to pass that
obligation along to the devel oper, but rather it will have to utilize tax payer resource to some extent to satisfy this
non-residential growth share obligation, thereby making their towns that much less affordable to all who reside there
and pay property taxes.

RESPONSE: The Council disagrees with the commenter that municipalities participating in the COAH process will
be at a competitive disadvantage with other municipalities not participating in COAH's process. COAH provides a
number of incentives to participate in its process. The commenter should note that the Council's rules will be amended
in the near future to provide additional incentives to developers to provide affordable housing through inclusionary
zoning. The commenter should note that the Council has established uniform standards for paymentsin lieu of
construction to ensure certainty and predictability for all parties. The Council also requires municipalities to provide
non-residential developers with a compensatory benefit such as increased floor arearatios as an incentive for producing
affordable housing. Depending on local economic development goals, municipalities may alternatively exempt
non-residential development from an affordable housing requirement and instead charge a flat development fee.

COMMENT: At 40 N.JR. 240, it isindicated that rather than recal culate second round obligations, COAH is using
the second round obligations published for each municipality in the adoption of the second round rules. The statement is
not accurate. For example, Vernon Township had a second round obligation of 71 rehabilitation units and 55 new
construction, which in the 2004 growth share regul ations was reduced to 2 rehabilitation and 44 new construction. The
proposed rules assign 31 rehabilitation and 60 new construction.

RESPONSE: Municipalities prior round new construction obligations have remained unchanged from 1993.
Vernon Township's 1993 new construction obligation was 60 and is so stated in Appendix C. The rehabilitation
obligation has been updated based on the 2000 Census for each municipality in Appendix B.
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COMMENT: The commenter believes that regional contribution agreements (RCAS) should only be permitted
between municipalities in the same county.

RESPONSE: This change would be inconsistent with the FHA. Pursuant to the FHA, a municipality may propose
the transfer of up to 50 percent of its fair share obligation to another municipality within its housing region by means of
contractual agreement into which two municipalities voluntarily enter.

COMMENT: Imposing set-asides for affordable housing in urban areas will discourage development in our cities
due to the high cost of construction of the mid-rise housing type, and the substantial site remediation expenses which
are typically encountered when redevel oping industrial sites. Urban construction costs are, on average, more than four
times the cost of stick-framed suburban construction, and, therefore, the losses builders incur for constructing the
affordable homes are considerably more substantial. Revenues from affordable homes in these product types are also
negatively impacted, as builders need to account for the high monthly maintenance fees, which typically are not
permitted to be subsidized by the market homes, when calculating the restricted sales prices.

RESPONSE: The Council recognizes that the economics of construction costsin higher density settings typified in
urban markets render the use of density increases, especially when the minimum density islower than the existing
density, less effective in establishing viable economic incentives that will result in an increased supply of affordable
rental units. Therefore, some flexibility with regard to set-aside, growth share generation, and affordability requirements
in these areasis warranted. The rule will be amended in the near future to permit a 15 percent set-aside for rental
developments in urban centers and workforce census tracts, as determined by the U.S. Census Bureau, and to permit an
exclusion of the additional market rate rentals in such deveopments from a municipality's actual growth share, as
calculated under N.JA.C. 5:97-2.5. In addition, the Council will consider future rule amendments to address the
affordability average of rentalsin urban areas.

COMMENT: The commenter also supports a growth share system that is graduated based on location, job creation,
and whether the job or housing creation fulfills the goals of smart growth. For example, building an office park in a
cornfield in the middle of nowhere creates a bigger demand for new housing in the area and creates more traffic and
pollution for people having to travel further. Conversely, building in an existing community near mass transit creates
less demand for housing, less pollution from traffic, achieves the goals of smart growth and therefore should result in a
lesser affordable housing obligation. To illustrate the relationship of smart growth objectives to affordable housing
obligations, the following example cal culates a town's housing obligation based on growth in jobs. A graduated formula
should be utilized if the growth is mixed-use, served by transit, in a redevelopment area or a brownfield, on an existing
sewer line, or consistent with a new State Plan and Policy Map that adequately reflects water supply and natural
resource constraints. Starting with a base of one housing unit for every five jobs and giving five points for each factor, if
jobs were created in a mixed-use development, on a brownfield, in a distressed community, next to alight rail system,
with existing sewers, for example, this growth development would receive 25 points which tranglates into a requirement
to provide one housing unit per 30 jobs created. In other words, if Merrill Lynch developed afarm field in the middle of
nowhere, it would create a need for one housing unit for every five jobs, but if that same project went into Ewing on the
former GM site next to the West Trenton train station, it would generate one housing unit per every 15 jobs. Another
example to calculate a town's affordable housing obligation based on whether new housing devel opments successfully
achieve Smart Growth objectives uses a graduated formula that factors in the price of the housing and whether the
project qualifies as smart growth. The Sierra Club proposes aformula starting with a base of one unit of affordable
housing per 20 units built and adding two points for every factor of the project that contradicts smart growth - so if the
project is outside a smart growth area, not available to the general public, not serviced by transit, over $ 1 million
dollars per unit, not served by existing sewers or existing public water lines, not served by existing public water, and on
environmentally sensitive lands, such as steep slopes or protected waterbodies, then points would be added for each of
these factors. For example, a project in the Highlands on septics, in the Highlands, on steep slopes, not near any transit,
selling for $ 700,000 per unit, would generate a 30 percent affordable housing obligation. Percentage points could be
deducted if the project is mixed-use, in a distressed community, in atransit village, or otherwise fulfills the goals of
Smart Growth.
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RESPONSE: The Council's methodology meets the requirements of the FHA and the Mount Laurel decisionsto
develop a methodology that meets the State and regional need for affordable housing. However, the Council concurs
with the commenter that incentives should be provided to build affordable housing in smart growth areas. The rule will
be amended in the near future to create incentives to build affordable housing in redevel opment areas and in smart
growth areas near transit.

COMMENT: In the consultant's report Task 1 - Allocating Growth to Municipalities, page 43, the number of
housing units are provided for the municipalities in Warren County. The figures for Hackettstown and Mansfield use the
2000 Census as the basis. The census figures for Hackettstown and Mansfield were incorrect and the population for
both municipalities was corrected. The housing unit numbers were not officially corrected by the U.S. Census Bureau.
The Warren County Planning Department estimated that in the year 2000, the number of housing units in Hackettstown
should have been 3,506 and in Mansfield should have been 3,256. The commenter suggests revising the projected
housing unit count based on the revised estimates.

RESPONSE: The Council learned that the Census made an error regarding the boundary between the two
jurisdictions, and had assigned units and population to Hackettstown that should have been assigned to Mansfield. The
Census a so acknowledged the error, and sent a correction letter to the Warren County Planning Department. It is
appropriate to correct these numbers because they represent known, corrected issues with the source data. Correcting
does not introduce methodological inconsistencies, as the Council's consultants are not substituting local data for
uncontested Census data. Rather, they are substituting alocally produced estimate of what the Census would have said
had it been correct in the first place. The methodology will be updated in the near future and will incorporate these
corrections for Hackettstown and Mansfield.

COMMENT: The proposed modifications to the COAH Rules are contrary to the Mount Laurel |1 court decision,
which requires affordable housing polices to conform to the State Plan.

RESPONSE: COAH's rules comply with the language and intent of the Mount Laurel |1 decision. The Mount
Laurel 1l decision ( Southern Burlington County NAACP v. Mt. Laurel, 92 N.J. 238 (1983)) states that all New Jersey
municipalities have a constitutional obligation to provide realistic opportunities for affordable housing. COAH's rules
promote compliance with the State Development and Redevelopment Plan that landsin Planning Areas (PAs) 1 and 2 as
well designated centers are the most suitable areas for higher density development. The Council intends to continue
working cooperatively with other State agencies and to provide clear direction to municipalities on affordable housing
policy goals. The Council currently has memoranda of understanding with the State Planning Commission, the
Pinelands, the Meadowlands, and the NJ Department of Environmental Protection, all of which the Council intends to
update and expand. In addition, the Council intends to enter into an memorandum of understanding (MOU) with the
Highlands Council in the near future. In accordance with the site suitability provisions at N.J.A.C. 5:97-3.13, the
Council reviews all sites designated to produce affordable housing for consistency with the State Development and
Redevelopment Plan (SDRP). The Council also encourages center-based development and other forms of compact
development. In keeping with smart growth objectives, the rules will be amended in the near future to provide bonuses
for affordable housing within transit oriented developments and redevelopment areas. The commenter should note that
the Third Round Memorandum of Understanding between COAH and the State Planning Commission which was
adopted July 13, 2004, contains the interagency agreement that: "All planning areas can accommodate growth and
therefore can accommodate a commensurate affordable housing obligation in a manner consistent with the goals,
objectives, and policies of the State Plan." Thisis arealistic recognition that growth occurs throughout New Jersey, in
all planning areas. The Mount Laurel decisions and the FHA make clear that every municipality has a constitutional
obligation to provide for its fair share of the regional need for affordable housing. While COAH prefers affordable
housing developments to be located in PA 1, 2 or centers, COAH does not believe it would be appropriate to eliminate
all lands outside of these areas from an analysis of vacant, developable land or and affordable housing obligation,
particularly asthe State agencies, such as DEP, that regulate use of the land would permit devel opment on these lands.
Additionally, the FHA does not mandate the use of the SDRP. N.J.S.A. 52:27D-307e states "In carrying out the above
duties, including, but not limited to, present and prospective need estimations, the Council shall give appropriate weight
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to pertinent research studies, government reports, decisions of other branches of government, implementation of the
State Devel opment and Redevel opment Plan prepared pursuant to sections 1 through 12 of P.L. 1985, ¢.398 (C. 52
18A-196 et seq.)."

COMMENT: The Economic Impact statement does not address the economic impact of the costs being placed upon
the municipalities of New Jersey and their taxpayers. The Economic Impact statement does not include any cost revenue
analysis as to how the subsidy costs generated by the rules can be offset by the increased fees proposed. The rules
double the new construction obligation to 115,666 affordable unitsto New Jersey municipalities. If the subsidy needed
Statewide for an affordable unit averages $ 161,000 as suggested by the rules, then the total subsidy required by 2018 is
$ 18,622,226,000. Thisis contrary to the Fair Housing Act, which states that "nothing shall require a municipality to
raise or expend municipal revenuesin order to provide low and moderate income housing.” COAH should evaluate the
economic sustainability of adopting rules which attempt to require approximately 31 percent of all new residential units
constructed in New Jersey during the third round to be restricted to househol ds with low or moderate income.

RESPONSE: The Council appreciates the commenter's concerns and observations. The Council does not believe its
methodology will negatively affect New Jersey's economic growth though it does recognize that any additional growth
can impact a community. However, under the provisions of the Fair Housing Act (FHA) and various Court decisions
reviewing the FHA as well as other affordable housing issues, COAH is required to develop the rules to implement a
program for the alocation of low and moderate income housing. The Council has proposed a system which it believes
will require every municipality to meet isfair share of regional housing need. The Growth Share methodology will not
disproportionately burden any one municipality. This approach links affordable housing obligation to the development
of market-rate housing units or the creation of new jobs. In thisway, all municipalities will be responsible for creating
the same share (relative to growth) of affordable housing. COAH's methodology consists of three components- prior
round, rehabilitation share and growth share- these municipalities, if urban aid, had no prior round obligation,
rehabilitation share represents present need and the rules have been amended to provide an option to a municipality to
adjust its rehabilitation share, and growth share is based on new jobs and housing projections for 2004 to 2018. In
addition, municipalities have available a myriad of options for meeting their affordable housing obligations, of which
inclusionary development is only one option. These options are described in N.J.A.C. 5:97-6. For instance,
municipalities may undertake a municipally-sponsored construction project or an accessory apartment program. The
Council's rules have always allowed municipalities to receive credit for existing affordable housing in accordance with
itsrules. The rules will be amended in the near future to permit a 15 percent set-aside for rental developmentsin
workforce housing census tracts, as determined by the U.S. Census Bureau, and to permit an exclusion of the additional
market rate rentals in such developments from a municipality's actual growth share, as calculated under N.J.A.C.
5:97-2.5. In addition, the Council will consider future rule amendments to address the affordability average of rentalsin
urban areas. The Council will also be working on the following issues. amending its rules in the near future to provide a
Smart Growth bonus for affordable units created in PA 1, 2 or Designated Centers as part of a Transit Oriented
Development; and amending its rulesin the near future to provide a redevelopment bonus. Also, thereis a pending bill
in the Assembly, A500 that would eliminate payment in lieu for non-residential sector and instead impose a Statewide
development fee which will help with commercial development in all areas of the State. Lastly, to provide a sense of
COAH's thoughts on dealing with urban issues, the Council points out that the Court has noted, "Reall ocating present
need from inner cities to other municipalities is fundamentally inconsistent with a constitutional growth share
methodology; it suggests that the excess need in inner cities must be specifically reassigned to other municipalities. . .".
390 NJ Super. At 60. The Council disagrees with this statement and believes that eliminating reallocated present need
unfairly burdensinner cities. If most of the new jobs and new housing in the State do not occur in distressed inner cities,
then affirmatively marketing the housing that does become available in suburban growth areas will not require cities to
tax their limited sources by providing affordable housing. If, on the other hand, job growth and new housing
development does take place in the inner cities, then those municipalities will have greater resources to meet the
housing needs of the poor. COAH is obliged to follow the Court's decision.

COMMENT: While hundreds of municipalities have completely thumbed their nose at the COAH process, many



Page 28
40 N.J.R. 2690(a)

towns have actively pursued affordable housing solutions and met and exceeded their COAH obligations. Some towns
have been aggressively providing rental housing, and meeting regional needs that others have left unmet. Others
attempting to meet the obligation may have fallen short, but have evidenced their intent to comply with the legislative
mandate. If these municipalities are not rewarded with some acknowledgement of their performance to date, they may
be well advised to consider whether another venue for resolving their affordable housing obligation will offer more
respect for their good efforts. The Social Impact statement does not address the disproportionate impact of the voluntary
COAH process on the State's municipalities. Indeed, the obligation and the cost of compliance with the Affordable
Housing program on those municipalities that enter into the COAH process to comply with their affordable housing
obligation is significant and burdensome. The municipalities that have not participated in the process have avoided the
significant cost and obligation to plan and provide for their fair share. It is fundamentally unfair and inconsistent with
the intention and purpose of the Mt. Laurel Doctrine for the proposed Third Round Rules to ignore the municipalities
that have chosen not to comply and participate in the process. Conversely, the proposed Third Round Rulesfail to
reward those municipalities (such as Manalapan) that have engaged in and complied with the process.

RESPONSE: The commenter should note that the FHA and the proposed rules create a voluntary process.
Municipalities that choose to participate in the Council's process are required to provide a realistic opportunity to meet
the required affordable housing resulting from the growth share projections. The Council'srules clearly provide an
incentive for municipalities to comply by providing them protection from exclusionary zoning lawsuits. The proposed
rules provide flexibility and a variety of options to enable municipalities to meet their constitutional affordable housing
obligations, which the Council believes creates an incentive for municipalities to participate in its process. The Council
will amend itsrulesin the near future to provide a compliance bonus for affordable housing built on-site and included in
a development that received preliminary or fina subdivision or site plan approval, or was the subject of an executed
redevelopment agreement, between December 20, 2004 and June 2, 2008.

COMMENT: The proposed rules are the antithesis of smart growth. The future development of affordable housing
isbased on atrend analysis of growth. Any rules basing the provision of affordable housing through growth will
contribute to the current trend of sprawling development in New Jersey. The recent and current growth, in the form of
sprawl, occurred in a manner that is not consistent with State goals, and, therefore, should not be reinforced by State
requirements. The rules do not consider recently imposed restrictions on devel opment in the Highlands or DEP
restrictions around the State. The allocations are not based on the presence of water and sewer. In fact, COAH has done
no analysis of sewer and water capacity.

RESPONSE: Historical trends have been used only to establish a benchmark growth rate. These growth rates have
been applied to a detailed analysis of remaining unconstrained vacant land within each municipality thus resulting
potentialy in densities that are higher than what has been reflected in historical trends. By projecting growth based on
historical trends and allocating that growth at higher densities, compact forms of development and efficient uses of land
are promoted. Allocation densities have been determined based on the location of unconstrained developable land by
planning area and sewer service area. Recent revisions to the DEP Flood Hazard rules have been incorporated into the
allocation model as have its constraints identified by the Highlands Council. The Council will evaluate the Highlands
Regional Master Plan after it has been finalized. Where sewer service areas exist or are proposed, infrastructure capacity
must be analyzed as part of the municipal planning process whereby appropriate affordable housing sites and/or zones
are proposed. The Council will amend the rulesin the near future to expand the applicability of the durational
adjustment provisions of N.J.A.C. 5:97-5.4 to encompass the growth share obligation when it can be demonstrated that
infrastructure capacities are limited.

COMMENT: The New Jersey Department of Agriculture (NJDA) supports the New Jersey Council on Affordable
Housing's decision to exclude preserved farmland from the analysis of available vacant land. However, the commenter
would like to emphasize that agriculture is aland-based industry. In order to protect the industry, the State Agriculture
Development Committee has earmarked the majority of their financia resources for counties and municipalities that
plan for the continuation of agriculture and target land for preservation. Fifteen counties and 37 municipalities have
completed comprehensive plans which designate areas for the preservation of the agricultural industry and include a
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Farmland Preservation Element as part of their municipal master plan. The NJDA believes the areas targeted for
agricultural retention should be excluded from the vacant land analysis.

RESPONSE: The Council's vacant land analysis excluded preserved farmland from the inventory of vacant land
based upon the latest data from the N.J. Department of Agriculture. While areas targeted for future agricultural retention
were not excluded from the vacant land analysis, a municipality seeking a vacant land adjustment may remove
agricultural lands from its vacant land inventory when the devel opment rights to these lands have been purchased or
restricted by covenant. The municipality may remove an additional three percent of land for active recreation and three
percent for passive recreation provided the site(s) are purchased and limited to active or passive recreational within one
year of substantive certification.

COMMENT: The new jobs-to-affordable housing ratios are both unrealistic and punitive. The new rules not only
reduce the triggering threshold for an affordable unit from 25 jobsto 16, the number of jobs projected for practically
every industry use group has been increased. COAH's third round rules assign 40 percent of the fair share obligation - or
46,226 units - to non-residential development. At an average subsidy cost of $ 161,004 per unit, this represents a
subsidy requirement of $ 7.4 billion, which isfar in excess of the level of funding which non-residential developers can
sustain - even with compensatory zoning initiatives. Those non-residential devel opers who are not place-based, that is,
their development is not tied to a particular locale or market, may choose to move to a neighboring state where
development costs are lower. Those non-residential developers who are place-based may choose to develop at a smaller
scale. In both cases, tax revenue islost by the municipality, county and State and the amount of projected growth will
not produce the amount of projected affordable housing units. The cost of supplying these 46,226 units affordable units
will fall to municipalities since residential developers will be unable to meet the 60 percent fair share obligation - or
46,226 units - assigned to them. COAH's figures overestimate the market rate residential units capable of supporting
affordable housing delivery.

RESPONSE: Pursuant to the Court's decision, COAH determined the new jobs and housing rations on updated
information and data sets. The Council does not believe its methodology will negatively affect New Jersey's economic
growth. In addition, the Council is considering the following: The Council will amend itsrulesin the near future to
provide a Smart Growth bonus for affordable units created in PA 1, 2 or Designated Centers as part of a Transit
Oriented Development. The Council will amend its rulesin the near future to provide a redevelopment bonus for
affordable housing located in redevel opment areas. Municipalities have the flexibility to use a variety of mechanisms;
and can choose based on economic goals to assess a developer apayment in lieu. The FHA determined that each
municipality has an obligation to address its region's fair share obligation. The Council is responsible for determining
each municipality's obligation using a growth share approach, based on municipal housing and job growth. The Council
has established standardized payment in lieu to create predictability. Also, there isapending bill in the Assembly,
A500, that would eliminate payment in lieu for non-residential sector and instead impose a statewide development fee.

COMMENT: The commenter is concerned that these rules do not seem to address another more typical and
pressing problem: charging farmers some form of fees when they attempt "agricultural development" such as barns,
storage buildings, greenhouses, equine facilities, and processing or packaging facilities. These usually do not generate
jobs, so municipalities have been using alternate methods such as square footage to cal cul ate affordable housing fees.
Since even one new housing unit costs well over $ 200,000 around New Jersey, towns have been charging these farmers
more than the buildings are worth in many cases. The commenter had hoped that these rules would at least require
towns to use their authority to waive or greatly reduce their exactions for what are clearly agriculturally related
structures and that COAH would use its power to approve municipal ordinances to ensure that thisis done.

RESPONSE: Appendix D of the proposed rules displays a chart to be used to project and implement the
non-residential component of growth share. The agricultural buildings that the commenter is referring to appear to be
categorized as Use Group U and, as aresult of this categorization, are excluded from the non-residential projection.
However, municipalies are not prohibited from including or excluding Use Group U buildings from the local
development fee ordinance. See N.J.A.C. 5:97-8.3, Development fee ordinances.
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COMMENT: Affordable housing needs the proper "affordable housing infrastructure” to be successful. It makes no
sense to make local rules for a statewide problem. The rules should make the obligations regional so that affordable
housing can be located in the areas where it will be most effective. It makes no sense to provide affordable housing in
neighborhoods where there are few if any jobs and where every adult needs a car in order to survive.

RESPONSE: Providing affordable housing has been an ongoing constitutional obligation since the Mount Laurel
decisions and the enactment of the FHA of 1985. Affordable housing obligation figures have been generated by the
Council, pursuant to the FHA, for the periods 1987 to 1993, 1993 to 1999 and 1999 to 2018. The FHA requires each
municipality to addressits fair share of the regional affordable housing need. The proposed rules require that a
municipality provide affordable housing in proportion to non-residential construction generated within the municipality,
thereby creating affordable housing near job growth.

COMMENT: Under the proposal, municipalities are being required to plan for affordable housing based upon
growth which is unlikely to occur. The approach by the consultants is flawed in many respects. They viewed only avery
narrow window of development that occurred prior to Highlands legislation, Wastewater Management Regulations, and
other regulatory provisions, and then made faulty assumptions about continued growth from 2002 through 2018.

RESPONSE: Due to the potential impact of the pending Highlands Regional Master Plan to reduce future growth
capacity, the Council's consultants are revising their vacant land development capacity estimates for the Highlands
Planning Areato consider municipal zoning data recently released by the Highlands Council. The consultants are
further updating this data to incorporate the estimated impacts of pending DEP Water Quality M anagement/\Wastewater
Management Plan Rule changes, using the same methodology as being employed to revise development capacity
estimates across the rest of the State. These lower development capacity estimates will be used by the Council's
consultants to revise growth projections to 2018 for individual municipalities and the Highlands Planning Areaas a
whole.

COMMENT: The projections rely on regulations from DEP that by the time these rules are adopted may be
outdated. DEP has proposed awider range in the new regulations on sewers and Category C1 streams and wastewater
management that will make alot of sites undevelopable, and yet the projectionsrely on alot of those sitesin saying it's
possible to meet the needs for growth share.

RESPONSE: The Council's consultants have been working with NJDEP to incorporate additional information with
regard to increasing the size of certain stream buffers and refining where development may be permitted within
floodplain areas, both of which are regulated by the recently adopted Flood Hazard Control Act. In addition, they are
updating the vacant land and development capacity analysis to incorporate the estimated impacts of the pending Water
Quality Management/Wastewater Management Plan Rule changes. DEP is currently reviewing its proposed changes to
C-1 stream classifications, and could not make any updated spatial data available with regard to potential impacts.

COMMENT: The commenter entered into a devel oper's agreement after the Appellate Division invalidated the
existing regulations to put in an inclusionary development that had a combination of family rental units and RCAs.
Before entering into that agreement, we had meetings with COAH and were assured that municipalities should proceed
with good projects that actually create affordable housing, and we did so. We've done some preliminary calculations
and it now looks like our growth share obligation arising out of that inclusionary development is going to double. The
commenter feels very strongly that we should have been able to rely on COAH's assurances to proceed with good
projects.

RESPONSE: The rules will be amended at a future date to provide for a bonus for affordable units that received
municipal approvals (preliminary or final approvals) or were included in aredevel oper's agreement between December
20, 2004 and June 2, 2008. The units had to have been proposed to address a municipality's growth share obligation in a
third round Housing Element and Fair Share Plan that was included in amunicipal petition for third round substantive
certification between December 20, 2004 and January 25, 2007.
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COMMENT: How can asmall town that is built out, has an apartment moratorium, and is on the National Register
and the State Register of Historic Towns address its COAH obligation? The regulations permit a density bonus for
developers who provide on-site construction. However, this option is of limited use within the township given current
sewer, septic system and school capacity limitations. There doesn't seem to be anything in the new rules that fits small
towns like us.

RESPONSE: There are a number of compliance mechanisms that a municipality can utilize to address its affordable
housing obligation, some of which do not necessarily require the availability of vacant land or result in a negative
impact on rural or historic character. These include a market to affordable program, supportive and special needs
housing, an accessory apartment program, regional contribution agreements, an affordable housing partnership program,
and extension of expiring controls. In addition, bonuses for rental units and very low-income housing are also available.
Other innovative approaches meeting the Council's basic requirements for the provision of affordable housing will also
be considered by the Council.

COMMENT: The retroactive obligation being imposed by the proposed regulations is even more insidious to the
taxpayers. Many municipalities adopted growth share ordinances under the 2004 regulations. The proposed regulations
reward those efforts by assigning an even higher affordable housing obligation based on those developments, with no
means to recapture the obligation. A retroactive growth share obligation, more aggressive than the earlier regulations, is
to be imposed back to 2004. There is no funding mechanism provided for the large retroactive obligations now being
imposed.

RESPONSE: The rules will be amended in the near future to provide atwo for one compliance bonus for
municipalities that approved affordable housing units between December 20, 2004 and June 2, 2008, provided the units
were included in athird round fair share plan submitted to the Council prior to January 25, 2007.

COMMENT: Economic development will be negatively impacted by these aggressive growth share ratios.
Developers will struggle to satisfy the growth share ratios in prospective development, whether it be satisfied by actual
construction or the payment in lieu. The payment in lieu alone will add over $ 25.00 per square foot to the cost of office
construction. These added costs and obligations are sure to have an impact on attracting quality devel opment.

RESPONSE: The Council does not believe its methodology will negatively affect New Jersey's economic growth.
In addition, the Council is considering the following: -- The Council will amend itsrulesin the near future to provide a
Smart Growth bonus for affordable units created in PA 1, 2 or Designated Centers as part of a Transit Oriented
Development. -- The Council will amend its rules in the near future to provide a redevel opment bonus for affordable
housing located in redevelopment areas. -- Municipalities have the flexibility to use a variety of mechanisms; and can
choose based on economic goal s to assess a developer a payment in lieu. -- FHA determined that each municipality has
an obligation to address its region's fair share obligation. The Council is responsible for determining each municipality's
obligation using a growth share approach, based on municipal housing and job growth. -- The Council has established
standardized payment in lieu to create predictability. -- Also, thereis apending bill in the Assembly, A500, that would
eliminate payment in lieu for non-residential sector and instead impose a Statewide development fee.

COMMENT: Our municipality, asmall rural township, strongly objects to the proposed COAH rules. The ratio of
one affordable unit to four market rate units is much too high and will put a severe financial strain on many
municipalities and will result in a huge burden to the tax payers. Municipalities have only limited control over the
growth that occurs within their boundaries. Not only does residential growth increase the burden on our schools, but
now, under these proposed rules, a significant burden to provide a high number of affordable unitsis added. The
excessive nature of the proposed rules almost guarantees that a builder's remedy will be the only way to satisfy the
COAH mandate. Small rural towns like ours will not have the funds to meet their COAH obligations on their own.
COAH should require aregiona obligation, not atown-by-town obligation, and rules should emphasize the importance
of redevelopment over development. It has taken New Jersey over 250 years to fall behind in the provision of affordable
housing, and it may take more than the next 10 years to catch up. A less ambitious set of "growth share" ratios would
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make it more attractive for municipalitiesto consider additional density increases in exchange for higher affordable
housing set-aside rates, which would allow townsto catch up over time with any backlog in the prior round obligation
and still stay abreast of the growth share obligation. To adopt the proposed rules, which seek to satisfy the 115,566 unit
need, will hamper economic development by slowing residential and non-residential growth. It is disingenuous to
suggest that limited State funds available for affordable housing will prevent the burden from being shifted to the tax

payers.

RESPONSE: The Council does not believe its methodology will negatively affect New Jersey's economic growth.
In addition, the Council is considering the following: -- The Council will amend its rulesin the near future to provide a
Smart Growth bonus for affordable units created in PA 1, 2 or Designated Centers as part of a Transit Oriented
Development. -- The Council will amend its rules in the near future to provide a redevel opment bonus for affordable
housing located in redevelopment areas. -- Municipalities have the flexibility to use a variety of mechanisms; and can
choose based on economic goals to assess a developer a payment in lieu. -- FHA determined that each municipality has
an obligation to address its region's fair share obligation. The Council is responsible for determining each municipality's
obligation using a growth share approach, based on municipal housing and job growth. -- The Council has established
standardized payment in lieu to create predictability. -- Also, there is a pending bill in the Assembly, A500, that would
eliminate payment in lieu for non-residential sector and instead impose a statewide devel opment fee.

COMMENT: Most of our schools are primarily financed through municipal property taxes. As aresult of this, most
municipal governments try to find ways to limit the number of families with children in their communities. Wealthy
towns with small numbers of school children tend to have low tax rates; poorer towns with more school children have
higher tax rates. Other states have found ways to deal with this problem. Vermont has a statewide property tax to
finance their schools. This basically taxes al of the propertiesin the state at the same rate so that people in the towns
with more school children don't have to take pay higher tax rates. This goes along way toward stopping the competition
among municipalities to send families with school children elsewhere. All of our politicians are now afraid to raise
taxes, even when thisis necessary. School taxes are just one example of why towns compete with each other to avoid
having low-income people (especially those with children). They also compete to have wealthier people without
children. Most towns prefer to have high-priced housing and age-restricted housing to having affordable housing. This
has become a disaster for low- and very low-income people. Nobody wants them. What we have here is a state
government in which bad tax policy drives bad housing policy. We need very low-, low- and moderate-income people
in our society. More than this, we have an obligation to treat them fairly. Making bad housing policy as away of coping
with bad tax policy isnot only irrational, it is profoundly immoral.

RESPONSE: This comment is outside the scope of the Council's jurisdiction.

COMMENT: COAH was created to remedy the problem of exclusionary zoning in the suburbs. COAH's
institutional framework is primarily oriented toward compliance monitoring in the suburbs and it is not geared toward
understanding the distinct daily challenges faced by the urban centers. In particular, COAH has not considered the
struggle that urban centers throughout the State often face on adaily basis in attracting private sector investment in
market rate housing that helps to revitalize depressed and crime ridden areas, and in commercial properties that creates
job opportunities in close proximity to the people who need them the most. COAH has aso hot considered that areas
where current residents are already at |ow and moderate income levels or in poverty already provide their fair share of
affordable housing. COAH has also not considered the artificially increased cost of housing development in urban areas
due to aging infrastructure, underground storage tanks, soil contamination. COAH has not considered the high cost of
development caused by land scarcity and the resulting higher land acquisition costs. Specifically, COAH should exempt
municipalities from obligation from non-residential growth and reduce the obligation for residential growth that occurs:
(1) in censustracts that are workforce housing; (2) in census tracts that are high crime; (3) in census tracts where
median household income is below 80 percent of COAH regiona median income; and (4) in urban municipalities where
housing development costs are increased do to the existence of aging infrastructure, underground storage tanks, soil
contamination, or high land costs caused by scarcity of vacant land.
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RESPONSE: The Council appreciates the commenter's information on the urban perspective. Affordable housing
development must always occur within the broader context of a municipality's previously created affordable housing
stock and the location of new growth. The Council is proposing new rules to address the commenter's concerns.
Specifically, the Council will propose a new section that addresses the unique needs of an Urban Aid municipality and
the necessity to bring economic growth to its community. To provide a sense of COAH's thoughts on dealing with urban
issues, the Council points out that the Court has noted, "Reallocating present need from inner cities to other
municipalitiesis fundamentally inconsistent with a constitutional growth share methodology; it suggests that the excess
need in inner cities must be specifically reassigned to other municipalities. . .". 390 NJ Super. at 60. The Council
disagrees with this statement and believes that eliminating reallocated present need unfairly burdens inner cities. If most
of the new jobs and new housing in the State do not occur in distressed inner cities, then affirmatively marketing the
housing that does become available in suburban growth areas will not require cities to tax their limited sources by
providing affordable housing. If, on the other hand, job growth and new housing development does take place in the
inner cities, then those municipalities will have greater resources to meet the housing needs of the poor. COAH is
obliged to follow the Court's decision. The Growth Share methodology will not disproportionately burden any one
municipality. This approach links affordable housing obligation to the development of market-rate housing units or the
creation of new jaobs. In thisway, al municipalities will be responsible for creating affordable housing only in relation
to their growth. With COAH's Third Round approach, new affordable housing will only be happening in conjunction
with new market housing and new jobs which will have a positive impact on local economic development. COAH's
methodology consists of three components- prior round, rehabilitation share and growth share. These municipalities, if
urban aid, have no prior round obligation (which most suburban communities have). The rehabilitation share represents
present need and recognizing that urban area have greater rehabilitation obligations, the rules have been amended to
provide an option to amunicipality to adjust its rehabilitation share. Growth share is based on new jobs and housing
projections for 2004 to 2018. Municipalities have available a myriad of options for meeting their affordable housing
obligations, of which inclusionary development is only one option, which can be used while putting aminimal impact
the city budgets. These options are described in N.J.A.C. 5:97-6. In addition, the Council's rules have always allowed
municipalitiesto receive credit for existing affordable housing in accordance with its rules. Based on the economic
goals of the community, legislation may be adopted to assess a developer a payment in lieu of providing the actual
units, thereby providing funds for the city to use as it seesfit to address housing needs. Also, the rule will be amended
in the near future to permit a 15 percent set-aside for rental developmentsin high poverty census tracts, as determined
by the U.S. Census Bureau, and to permit an exclusion of the additional market rate rentalsin such developments from a
municipality's actual growth share, as calculated under N.J.A.C. 5:97-2.5. The Council will consider other future rule
amendments to address the affordability average of rentalsin urban areas. The Council will also consider the following:
amending itsrulesin the near future to provide a Smart Growth bonus for affordable units created in PA 1, 2 or
Designated Centers as part of a Transit Oriented Devel opment; amending its rulesin the near future to provide a
redevelopment bonus; also, there is a pending bill in the Assemble, A500, which would eliminate payment in lieu for
non-residential sector and instead impose a Statewide development fee.

COMMENT: The units that have been built under COAH's process have rooms that are too small. We need to be a
little more generousin allowing space in rooms for affordable housing.

RESPONSE: A municipality, through its municipal ordinances, is not prohibited from adopting the
recommendations of the commenter.

COMMENT: To allow affordable units at any time period to become non affordable is negative for the population
of New Jersey. If it was built as an affordable unit, it should remain as one for its entire term standing. The need istoo
great to allow the unit to become a profit based unit.

RESPONSE: Proposed N.J.A.C. 5:97-4.3(a)3 notes that COAH-€ligible affordable units constructed between
October 1, 2001 and December 20, 2004 are required to have affordability controls of not less than 30 years except in
State aid municipalities where the requirement may be not less than 10 years. The proposed regulation allows the
10-year restriction only in aworkforce housing Census tract. Both regulations make it clear that the affordable
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restriction may be removed by the municipality only by positive action of the governing body and a plan to replace the
lost units. The Council believes that such flexibility is necessary in low poverty census tracts as the nature and best use
of an areamay change over time and the municipality must be allowed to meet the changing needs of the whole
community while also meeting its affordable housing obligation. In higher poverty areas, affordable housing often
provides the catalysis for neighborhood change. The Council believes that it should not stand as along term impediment
to municipal improvement. In units created before October, 2001, the Affordable Housing Agreement provides many
government agencies and nonprofits with several mechanisms to preserve affordable housing and the Council provides
incentives to initiate that preservation.

COMMENT: The affordable housing program does not in fact work very well. The waiting lists are so long and
those with political pull are the ones getting in, not those truly poor.

RESPONSE: The Council believes that the affirmative marketing requirements ensure that all income eligible
households have an opportunity to apply for affordable housing and administrative agents are required to utilize a
random selection process when matching households to available units. The new rulesat N.J.A.C. 5:96-17, 18, 19 and
20 relate to training for municipal housing liaisons and administrative agents and are designated to ensure that
affordable units are administered fairly and in accordance with COAH's rules.

COMMENT: It iscrucial that affordable housing be for legal residents of the United States and no affordable
housing should be allowed to any illegal alien who is here in the United States unlawfully. Any such illegal alien who is
not here legally discovered in any application should be turned over to the Federal immigration service for deportation
proceedings. This housing should be for U.S. citizens.

RESPONSE: Application of the Council's regulations must be in conformance with State and Federal statutes and
regulations, including 8 U.S.C. 81621, Aliens who are nonqualified aliens or nonimmigrants are ineligible for State and
Local public benefits.

COMMENT: The commenter supports the COAH rule changes that provide new growth share ratios, raise the
development fees for new construction, and restore the 25 percent senior maximum and welcomed any rulemaking that
is effective in promoting the provision of housing affordable to all New Jersey families. The commenters encouraged
COAH support for property purchases by municipalities and other innovative approaches to making land available to
nonprofit organizations. What the new regulations have done has allowed individuas to live near where they work. The
new ratios are realistic and appropriate and will maximize affordable housing opportunities where current devel opment
istaking place. From the Governor's ongoing pledge to create and preserve 100,000 affordable homes by the year 2015
to the current Assembly Speaker's legislative reform package, this support for affordable housing is crucial. There
should be enough environmentally acceptable undeveloped land and land ready for redevel opment to meet the goal of
115,000 units. The good faith efforts of the Council on Affordable Housing and its staff in attempting to meet its
statutory obligation, with the time and other constraints it faced, is acknowledged and appreciated.

RESPONSE: The Council appreciates the commenters' support.

COMMENT: The Council should seek increased Federal funding to provide more monies for affordable housing.
Instead of imposing quantitative mandates for affordable housing upon municipalities, the Council should provide a
pool of funds for which municipalities can "compete" for affordable housing projects. The Council should afford
communities with appropriate established infrastructure priority access to funding. Key determinants that would factor
in include the availability of public transportation, access to a viable job market, access to health care, and access to
educational opportunities, including job training programs. When communities choose not to seek funds for affordable
housing, allow those communities to develop on amarket driven basis in accordance to established local government
guidelines and guidance.

RESPONSE: The Council agrees that increased funding, infrastructure and proximity to jobs, and transportation are
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key ingredients to establishing the most successful affordable housing programs. While these implementation issues are
indeed vital, the Fair Housing Act and the proposed rules institute a regulatory process to ensure that municipal and
regional land use regulations include realistic opportunities to create a quantifiable number of affordable housing units
that corresponds with statewide targets. The Council has always strived to work cooperatively with other government
housing agencies and funding programs. The Council furthermore encourages municipalities to work with developersin
pursuing whatever governmental funding is available to fund affordable housing, including devel opment fees. However,
the Council has no authority over Federal and State programs that provide subsidies for affordable housing and does not
provide any direct funding. Municipalities have a myriad of optionsto satisfy their obligation, including those that do
not require new construction such as accessory apartment programs, market to affordable programs, redevel opment, and
municipally sponsored programs. The rules also include an option for a municipality to phase certain components of its
plan based on the feasibility of the proposed mechanisms.

COMMENT: COAH should talk about and advocate for legislation that would make the COAH process mandatory
instead of voluntary and eliminate RCAs.

RESPONSE: The commenter should note that Assembly Bill number 500 proposes the elimination of regional
contribution agreements (RCA). The Council intends to work with the Legislature in the future to mandate participation
in its process.

COMMENT: Develop regulations to include agriculture labor housing as eligible COAH units. Labor to support
agriculture is alarge sector of the work force and is one of the lower-paid worker classifications; it is appropriate to
target this group. However, based on the COAH regulations for "open marketing" of a COAH unit, the agriculture labor
unit would not currently be able to comply. Ag-labor housing could be incorporated into the rules with reasonable
criteriafor eligibility. If COAH housing were permitted for preserved farms, there is the likelihood that these low and
moderate units could be permanently restricted because the farm is permanently preserved.

RESPONSE: The New Jersey Supreme Court's Warren decision ( Inre Warren, 132 N.J. 1 (1993)) does not allow
preferences for atargeted restricted population, with the exception of age-restricted housing. However, the Council
recognizes that because this type of housing is specifically designed for farm laborers and is so integrated within the
commercial farm, it could not be sold or rented as market rate housing. Therefore, under the proposed rules, farm labor
housing does not incur a growth share if constructed on acommercial farm and classified as R2, R3, or R5 by the
Uniform Construction Code.

COMMENT: Why has the Mount Laurel decision focused on 80 percent of median and lower? COAH needs to
look at housing options for people from 81 to 120 percent of median. There is a shortage of optionsisthis range as well.

RESPONSE: The Council is directed by the Fair Housing Act, at N.J.S.A. 52:27D-302a, to address the need for
housing among people earning 80 percent of median income and less, and the proposed methodology is required to
address that legislative mandate.

COMMENT: Aslong as the whole processis voluntary, there will continue to be municipalities that stonewall their
obligation to provide affordable homes for the community members whose labor is vital to that community's continued
well-being.

RESPONSE: The Fair Housing Act established the Council as a voluntary administrative alternative to the courts.
Municipalities that do not participate are vulnerable to "builder's remedy" lawsuits. As aresult, there are perceived
inequities in implementing the low and moderate income housing obligation. The Council believes that participation in
its process fulfills the constitutional affordable housing obligation, provides the municipality with protection from
litigation, provides flexible options for addressing the affordable housing obligation, creates the opportunity to engage
in sound land use planning, provides opportunities for public participation and provides priority access to funding.
Municipalities participating in the COAH process are also able to collect development fees from market rate
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development to meet their affordable housing obligations. In addition, the Council will propose an amendment to
N.J.A.C. 5:97 in the near future to provide an incentive to municipalities that submitted petitions pursuant to the 2004
regulations to continue to participate in the COAH process. Specifically, municipalities will be eligible for abonus
credit for affordable units approved between December 20, 2004 and June 2, 2008.

COMMENT: There are many low income families in both urban and rural areas who cannot afford to maintain
their homes. Credit for rehabilitating existing unitsis an affordable and practical solution to keeping low income
familiesin decent housing in place and near existing support systems. The commenter understands thisis no longer
allowed.

RESPONSE: The rehabilitation program remains available to low- and moderate-income households. This
provision has not been changed from prior rounds.

COMMENT: Land use law should be established to do the following: 1) protect the interests of residentsto
maintain the types of communities that they seek; 2) ensure fair, equitable and reasonabl e taxation; 3) preserve, protect
and defend the integrity of the environment, the water supply and the beauty of nature; 4) encourage long-term (25+
years) planning; and 5) revitalize cities and "brown field" sites. COAH's policies not only facilitate the exact oppositein
every one of those categories, but mandate it.

RESPONSE: The Council believes that the proposed methodology is entirely consistent with the requirements of
the FHA. The Council isrequired to adopt all rules necessary for effectively carrying out the provisions and purposes of
the Fair Housing Act (FHA). N.J.S.A. 52:27D-307.5. Comments on revisions to the Municipal Land Use Law, N.J.S.A.
40:55D-1 et seq., (MLUL) are outside the scope of the rule proposal.

COMMENT: The current plan would inadvertently raise the cost of existing homes through the wealth transfer
thereby making it more difficult for these low income folks to move up to their first home. It will be a government
imposed barrier by preventing people to move up. Not only will the poor be stuck at the bottom but you will put a
wrench into the gears of a housing cycle that has allowed millions of Americans to move up to better housing. If you are
bent on imposing government rules, then merely force townships to open their restrictions on single family residencies
and allow apartments and two-family housing unitsin the same zone. Therefore, if you don't want to add an apartment
on your house, then alow your neighbor to do so. Thiswill not cost the taxpayers a dime!

RESPONSE: The proposed rules include provisions that encourage the use of multi-family and apartment
development as municipal compliance mechanisms. An Accessory Apartment Program has also been part of the
Council'srules for the past 20 years and continues to be included in the current proposal.

COMMENT: The municipal growth obligations established in the proposed rules will result in significant losses of
agricultural uses and are inconsistent with State rules and policies governing the retention of agriculture. Therule
proposal assumes conversion of all remaining non-preserved agricultural usesto residential or non-residential
development to justify the municipal growth allocations which serve as the basis of a municipality's affordable housing
obligation. The wholesale loss of agricultural uses as envisioned in the proposed rules will threaten the economic
viability of agriculturein New Jersey. The Fair Housing Act provides for the adjustment of prospective need to provide
for adequate land for recreational, conservation or agricultural and farmland preservation purposes. The proposed rules
should be amended to provide adjustments in prospective need consistent with the State rules and policies pertaining to
agricultural retention.

RESPONSE: The Council disagrees with the commenter's position and is unaware of any evidence to support this
claim. The growth share methodology will capture affordable housing in proportion to the growth that occursin each
municipality. It isthe municipality's responsihbility to provide a balance of affordable housing opportunities and open
space preservation in its master planning process.

COMMENT: The commenter is concerned that COAH's new rules take away all the credits that municipalities built
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in the past. The rules do not reflect the credits that municipalities received as part of second round substantive
certification.

RESPONSE: Credits for affordable units built on or after April 1, 1980, corresponding bonus credits for built units,
units transferred to another municipality within the housing region pursuant to the terms of an RCA, and units that were
rehabilitated subsequent to April 1, 2000 may all be used to address a municipality's affordable housing obligation,
pursuant to the criteriain N.J.A.C. 5:97-4.

COMMENT: The Appellate Division said in its January 2007 decision that when you create too much of a burden
on developers, you will retard development. The units will not get built. And the objective was for the towns to provide
incentives and not to put it on the backs of the developers, but to team up with those that own the land and are inclined
and in a position to provide of the units.

RESPONSE: The Council's rules do not prohibit a municipality from providing a subsidy or other incentiveto a
developer for the production and/or creation of affordable housing. The municipality is responsible for submitting a
plan that meetsits overall affordable housing obligation, as set forth in N.J.A.C. 5:97-2.4. Further, the commenter
should note that the Council's rules will be amended in the near future to provide additional incentives to developersto
provide affordable housing through inclusionary zoning. Lastly, the Council established standards for paymentsin lieu
that average $ 161,000 per affordable unit, in keeping with the Appellate Division decision, In re Adoption of N.J.A.C.
5:94 and 5:95 by the Council on Affordable Housing, 390 N.J. Super. 1, certif. denied, 192 N.J. 71 (2007).

COMMENT: The references to projections provided in "Appendix F* are confusing, as Appendix F contains six
discrete "Consultant Reports.” And several of those reports contain appendices. Furthermore, Appendices A, B and C
are a'so consultant reports. COAH should relabel and assign unique numbers or letters of the alphabet to all components
of the Appendix to the proposed rule, to avoid confusion and facilitate compliance with and public understanding of the
rule. Individual appendices should not have their own appendices, but rather should have exhibits. The reference in this
rule to Appendix F isin reality areference to a consultant report entitled "New Jersey Council on Affordable Housing,
Task 1 - Allocating Growth to Municipalities,” whichislisted asitem "2." a 40 N.J.R. 312. COAH should, to avoid
confusion in implementing the Third Round Rules, develop and adopt a well-thought out appendix and report
numbering scheme, without duplicative, confusing references.

RESPONSE: The Council does not believe such a change is necessary since each report hasits own distinct title.
However, the Council will amend the reports in the near future to relabel each Appendix within the report as an
"Exhibit" instead.

COMMENT: The new third round rules, and the affordable dwelling unit assignments, do not take into
consideration the unique constraints of community size for many townsin New Jersey. In particular, the many tiny
historic towns and villages - former rural centers that were once the market centers for surrounding farmland - are
struggling to maintain their identity amidst often explosive growth in adjacent townships. To require these small village
centers, as the new COAH regulations would do, to take a one-acre isolated |ot and build six apartment units, the
minimum presumptive density, in the center of a cohesive neighborhood of small lot, single family units and destroy the
fabric of that neighborhood would be an affront to sound land use planning and common sense. Rather than employing
academic theoreticians to prepare their impracticable growth need numbers and theoretical affordable dwelling unit
assignments, perhaps COAH would be better advised to work with the New Jersey Office of State Planning, in
conjunction with local officials, to create more viable mechanisms that will help the many small communities to meet
more rational numbers that take into consideration their unique developmental limitations.

RESPONSE: In the third round rules proposed in 2004, COAH allowed municipalities to provide their own growth
projections. This approach was overturned by the Appellate Division, in January 2007. In these rules, the Council is
taking vacant land, sewer and septic constraints into consideration in determining municipal growth projection
adjustments. The Council is committed to working with other State agencies to create a cohesive State policy regarding
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New Jersey's future development. Additionally, municipalities have a number of mechanisms available to themin
meeting their affordable housing obligations. One such mechanism is the affordable housing partnership program, set
forth at N.J.A.C. 5:97-6.13, which allows two or more municipalities to cooperate to build low and moderate income
housing units. This program will be useful to small municipalities with limited infrastructure.

COMMENT: Although no supporting data was provided in the study conducted by Econsult Corporation, the
discussion of a"spillover effect” on page 12 is concerning to our community. The allocation model used a spillover
effect for municipalities, who have outgrown their physical constraints. It is unknown if the study's projected growth for
our town was influenced by its two adjacent municipalities, which had experienced dramatic increases in population and
employment during the last decade.

RESPONSE: Asindicated in the report, the forecast model allocates countywide projected growth among all the
municipalitiesin a county. The model projects growth for each municipality based on historic growth rates, including
consideration of how close to build-out the municipality is, subject to the constraint that growth in al the municipalities
in a county must sum to the projected county control total. The municipal level projections sum to the county totals
because the county totals are the best available long term employment and housing projections available for the whole
State. However, these projections are only available at the county level, and not the municipal level. There are instances
in which thereisinsufficient land in the municipality to accommodate all the projected growth. In these instances, the
growth beyond what the municipality can accommodate spills over into neighboring municipalities. The growth
projections will be updated in the near future based on municipal level housing and employment growth observed over
the period from 1993 through 2006. The municipal-level housing datawill be updated through 2006 using certificate of
occupancy information and information on demolitions, and employment data will be updated using 2006 data from the
New Jersey Department of Labor and Workforce Devel opment. The sample period is long enough to capture both
periods of strength and weakness in the local economies and the projected growth is consistent with patterns observed in
the past.

COMMENT: There should be a greater density bonus for suburban (16+) and urban (50+) markets.

RESPONSE: Theruleis based on the relationship between affordable units required and additional market-rate
units to be permitted as a compensatory benefit in the form of a density bonus. The value of additional market-rate
density already considers varying values between suburban and urban markets.

COMMENT: Payment in lieu fees should be cal culated based on a proportiona method, relative to size and/or cost
of aunit.

RESPONSE: The amounts set for paymentsin lieu represent a weighted average that takes low- and
moderate-income splits, bedroom distribution regional construction costs and unit size into consideration.

COMMENT: Affordable housing requirement for rental projects should be no greater than 10 percent in urban
areas, coupled with a sliding scale set aside which decreases as density decreases, and a requirement that high density
development be within two miles of some form of mass transportation stations which include either light rail, or ferry
stops, or arein a State-designated smart growth area. The commenter believes that such arule change would encourage
and promote devel opment of attached, high density housing which is part of the overall "smart growth" strategy meant
to steer development back into more urban areas.

RESPONSE: The Council will propose a rule amendment in the near future to address the commenter's concerns.
Therule proposal will permit a 15 percent set aside for rental projectsin qualifying areas as well an increased flexibility
in the range of affordability and, as needed, in the bedroom distribution requirements. If the developer is able to
demonstrate that the project is not financially feasible, then the project may be eligible for additional funding from the
Department of Community Affairs (DCA's) Balanced Housing Program.

COMMENT: The municipal growth obligations established in the proposed rules will result in significant losses of
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agricultural uses and are inconsistent with State rules and policies governing the retention of agriculture. Therule
proposal assumes conversion of all remaining non-preserved agricultural uses to residential or non-residential
development to justify the municipal growth allocations which serve as the basis of a municipality's affordable housing
obligation. The wholesale loss of agricultural uses as envisioned in the proposed rules will threaten the economic
viability of agriculturein New Jersey. The Fair Housing Act provides for the adjustment of prospective need to provide
for adequate land for recreational, conservation or agricultural and farmland preservation purposes. The proposed rules
should be amended to provide adjustments in prospective need consistent with the State rules and policies pertaining to
agricultural retention.

RESPONSE: The purpose of the vacant land analysis was to determine the availability and capacity of vacant land
to support additional growth based on the regulations of all agencies with jurisdiction over these lands. COAH supports
the objective of retaining economically productive agricultural land uses and does not dictate specific locations for
affordable housing. It isthe municipality's responsibility to develop an appropriate affordable housing plan and
municipalities are encouraged to consider retention of agricultural lands as part of their broader land use planning.

COMMENT: The commenter applauds the new ratios requiring that one affordable unit be built for every four
market rate units, and one affordable unit be created for every 16 jobs. They are realistic and appropriate and will
maximize affordable housing opportunities where current devel opment is taking place.

RESPONSE: The Council appreciates the commenter's support.

COMMENT: The revised COAH regulations make numerous assumptions regarding minimum densities that are
inappropriate not only from a community character and community impact standpoint, but also from an available or
proposed infrastructure standpoint. Municipalities should not be forced to increase densities in an effort to address
excessive projections of growth.

RESPONSE: Therules are intentionally designed to set clear standards for municipalities and to create
predictability for al parties. The proposed methodology is entirely consistent with the requirements of the FHA. The
Council has promulgated a methodology that determines need by region, as required by the FHA, and then combines the
regional need numbers to develop Statewide growth share ratios. While all growth generates a growth share obligation,
municipalities have amyriad of options to satisfy their obligation, including those that do not require new construction
such as accessory apartment programs, market to affordable programs, redevelopment, and municipally sponsored
programs. Minimum densities and density bonuses are necessary parts of ensuring that inclusionary zoning is
financially feasible and presents a realistic opportunity for the production of affordable housing. Properly crafted
inclusionary zoning will provide a realistic opportunity to capture affordable housing as naturally occurring growth
occurs. Density increases as proposed are modest and the council does not believe that any harm to community
character will result. Additionally, it should be noted that where the availability of infrastructureis an issue, increased
densities will only be a benefit in that compact forms of development result in lower infrastructure costs.

COMMENT: The commenter is concerned that the proposed rules do not provide enough affordability to very-low
and low-income residents. COAH should create a category that defines very-low income at 30 percent of median or
below, and require that 25 percent of each town's housing obligation address the needs of householdsin that category.
In addition, COAH should give a density bonus to developers who build at least six units per acre, and that direct at
least 10 percent of their affordable housing to households at or below 30 percent of median income.

RESPONSE: The Council does define "very low income" as 30 percent or less of the median gross household
income under N.J.A.C. 5:97-1.4. Although the proposed rules do not establish a minimum requirement for very low
income housing, the Council does recognize the need for housing that is affordable to very low income and has included
several requirements and incentives to promote such housing. N.J.A.C. 5:80-26.3(d) currently requires that 10 percent
of all affordable rental units be priced available to households earning not more than 35 percent of median, thus creating
arequirement for very low rental housing. In addition, the rules include a requirement under N.J.A.C. 5:97-8.8 that at
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least one-third of all development fees be used for affordability assistance to very low income households. A futurerule
amendment will clarify that avery low income bonus is available to for-sale units that are affordable to very low
households earning 30 percent of median or below and to affordable rental unitsin excess of 10 percent of the total
number of rental units. The Council believes that this strategy will provide sufficient incentives for municipalities to
provide very low income housing while aso providing opportunities for housing for those househol ds between 30 and
50 percent of median. Municipalities may, through their zoning, create incentives for the provision of housing for very
low income households. The Council believes that this strategy provides sufficient incentives for municipalities to
provide very low income housing without thwarting the creation of housing for those families between 30 and 50
percent of median income. It should be noted that the Council will also consider future rule amendments to address the
range of affordability. Inre Adoption of N.J.A.C. 5:94 and 5:95 by the Council on Affordable Housing, 390 N.J. Super.
1, certif. denied, 192 N.J. 71 (2007) required that the Council provide a compensatory benefit or density bonusto all
inclusionary housing devel opers, and the proposed rules reflect that requirement. Lastly, the rules will be amended in
the near future to establish minimum presumptive densities by planning area and opportunities for municipalities to
address very low income households through inclusionary zoning.

COMMENT: RCASs should be abolished as they violate the spirit, if not the |etter of the law as articulated in the
Mt. Laurel doctrine, as they foster the continued segregation of municipalities.

RESPONSE: Abolishing RCAswould be inconsistent with the FHA. Pursuant to the FHA, a municipality may
propose the transfer of up to 50 percent of its fair share obligation to another municipality within its housing region by
means of a contractual agreement into which two municipalities voluntarily enter.

COMMENT: The commenter supports restoring the 25 percent senior maximum. This percentage more than
adequately reflects the proportion of senior citizens among the State's low/moderate income popul ation, rather than the
50 percent permitted under the previousrules.

RESPONSE: The Council appreciates the commenter's support.

COMMENT: The commenter supports raising the development fees for new construction. The increase - from one
percent of equalized assessed value (EAV) for residential to 1.5 percent of EAV and from two percent of EAV to three
percent of EAV for non-residential - is an appropriate change that will help create more funding for a municipality to
addressiits congtitutional affordable housing

RESPONSE: The Council appreciates the commenter's support.

COMMENT: The commenter supports the proposed new standard for "paymentsin lieu" averages at $ 161,000 per
affordable unit. It is commendable that COAH has established a standard for each COAH region. The $ 161,000
average reflects real costs and ends the problematic practice of each local municipality setting its own price.

RESPONSE: The Council appreciates the commenter's support.

COMMENT: The commenter strongly supports the rule changes that will create new, realistic growth share ratios.
The new ratios requiring that one affordable unit be built for every four market rate units, and one affordable unit be
created for every 16 jobs, are appropriate and will maximize affordable housing opportunities where current and future
development will take place.

RESPONSE: The Council appreciates the commenter's support.
COMMENT: Illegal immigrants should not qualify for affordable housing.

RESPONSE: The Council believes that the affirmative marketing requirements ensure that all qualifying income
eligible households have an opportunity to apply for affordable housing. The commenter's concern should be directed to
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the administrative agent responsible for income-certifying and qualifying eligible households. Application of the
Council's regulations must be in conformance with State and Federal statutes and regulations, including 8 U.S.C. 81621,
Aliens who are nonqualified aliens or nonimmigrants are ineligible for State and Local public benefits.

COMMENT: When are developments that have already been in the works grandfathered in?

RESPONSE: The rule will be amended at a future date to provide for a bonus for affordable units that received
municipal approvals (preliminary or final approvals) or were included in a redevel oper's agreement between December
20, 2004 and June 2, 2008. The units had to have been proposed to address a municipality's growth share obligation in a
third round Housing Element and Fair Share Plan that was included in amunicipal petition for third round substantive
certification between December 20, 2004 and January 25, 2007.

COMMENT: The commenter applauds COAH on this new proposal because it has some of the things that are
necessary for us to move our cities forward. I'm glad that you've addressed the affordable ratios and the RCA amounts.
I'm also glad to see that there will be inclusionary housing. The people who have been the fabric of this community
have been displaced because they can't afford to live here any longer. Thank you for all that you're doing to make that a
reality.

RESPONSE: The Council appreciates the commenter's support.

COMMENT: It appears that the NCNBR analysis of vacant land that was used to allocate affordable housing
obligations for the third round lumped all of the vacant parcels in each municipality together to achieve an acreage
figure for each municipality. Unfortunately, the lumping of vacant acreage is misleading in that it does not reveal the
many undersized and undevel opable dlivers of land that exist in an otherwise developed community. Many older
suburbs in New Jersey were the result of early "wildcat" subdivisions where there are till a number of vacant 25 foot
wide lots that are not wide enough for a house and are not owned by a contiguous owner. These kinds of |ots should not
have been counted in the vacant land analysis, but it appears that they were. Consequently, the availability of vacant
land in many of the older, developed communitiesin New Jersey has been inflated. Since these vacant land data were
the basis for the allocation of the anticipated household and employment growth in the State, these numbers have been
similarly inflated. Thus, a number of older developed towns have been given growth expectations and third round fair
share numbers that they will be unable to address.

RESPONSE: COAH's consultants did not lump all lands together in its analysis. The overlaying of multiple spatial
layers created hundreds of thousands of individual polygons, each with its own area and density. Each polygon had to
have sufficient land area to meet the minimum lot size required by the associated density.

COMMENT: The commenter's concern with the rules as proposed is that they do not seem to contemplate a
regional approach to the provision of affordable housing. Of particular concern is the significant growth projected in
Atlantic City. Approximately 30,000 jobs and $ 10 to $ 15 hillion in construction is anticipated in the next 10 years.
Most of the workforce housing that would need to be constructed to accommaodate this growth is anticipated to be built
in outlying mainland communities. The commenter would like to see the rules revised to alow for this type of regiona
approach.

RESPONSE: The commenter should note that N.J.A.C. 5:97-6.13 allows communities to work together to address
aportion of their respective affordable housing obligation.

COMMENT: Isthere any assistance to private developers to get the towns onboard in accepting these projects and
subsidizing part of them so they can be built?

RESPONSE: The commenter should note that the Council's rules will be amended in the near future to provide
additional incentives to developersto provide affordable housing through inclusionary zoning.
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COMMENT: COAH should provide additional opportunity for public comment based on supplemental information
in support of the rule proposal that was released after the rule proposal date. The information released by COAH
includes data that is essential to an understanding of how the agency determined municipal growth allocations and as
such affordable housing obligations that are central to the purpose of the proposed rule that were released after the date
of rule proposal. For example, the data released provides the technical basis of how the agency determined whether
there was sufficient vacant land and capacity to support projected increases in population and employment, and how
they estimated increases in population and employment through 2018 which served as the basis for determining the
regional and statewide affordable housing need and a municipalities fair share in accordance with the requirements and
authority under the Fair Housing Act. The information includes data that was not previously publicly available such as
information on environmentally constrained lands, development potential of lands, estimates on population and
employment growth projections. In many cases thisinformation is either not attributed to a public source or represents
the proprietary work product of consultants retained by COAH to establish the technical basis of the proposed rule.
There is no explanation of the source or terms of art used in the information to alow an interested party the opportunity
to understand its meaning. For example, the data rel eased by COAH includes the cal cul ations of each municipality's
historical build-out levelsin the respective County that are an essential element to establishing a municipalities growth
share obligation. Thisinformation includes data referred to as "hank_post02_capacity units' without providing any
explanation of what that term means anywhere in the rule proposal. There are factual errors and omissionsin the
published information that need to be addressed prior to rule adoption. The data released by COAH included a GISfile
entitled "DEP Septic Density Limits" which was used to determine the growth capacity of amunicipality. The
information contained in this file includes terms of art that are not explained in the rule proposal, and erroneously shows
portions of Warren County as draining to the Metedeconk River (Ocean County) and South Branch of the Raritan River
(Hunterdon County).

RESPONSE: The Council does not believe an extension of the comment period is warranted; however, the
commenter may contact the Council with any questions. The Council responded to over 60 OPRA requests requesting
theinformation, and for the convenience of the public, has made the information available on the COAH website. If the
commenter needed the information to prepare comments to the Council, an OPRA request could have been filed well in
advance of the comment deadline. All the information the commenter is seeking is delineated in the Appendices or on
COAH'swebsite.

COMMENT: The rules should permit municipalities to address their obligations without having to rezone land in
order to receive substantive certification and the rules should be revised accordingly.

RESPONSE: Municipalities are not required to rezone land in order to receive substantive certification. In fact,
municipalities can utilize amyriad of compliance methods to create affordable housing opportunities.

COMMENT: New development is not solely responsible for 100 percent of the current and future affordable
housing needsin the State. Therefore, it is arbitrary and unreasonable to place the entire burden of fulfilling the
affordable housing needs on the relatively small amount of developable land remaining in the State. The bulk of the
burden should be carried by the State.

RESPONSE: Municipalities may meet their affordable housing obligations through a variety of mechanisms.
Zoning is one such mechanism, and other options available to municipalities include rehabilitation of existing units,
creation of elder cottage housing opportunities (ECHO) units, redevelopment, municipally sponsored 100 percent
affordable devel opments, accessory apartments, a market to affordable program, provision of supportive and special
needs housing, assisted living residences, regional contribution agreements, the affordable housing partnership program,
and extension of expiring controls.

COMMENT: Have you thought about giving the developers a double credit for each unit they build that is energy
efficient, that is, Leadership in Energy and Environmental Design (LEEDS)? If you offered the carrot of building these
unitsin a certain time period, say before any COs could be issued on the main project, the developer if he owed six
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units would only have to build three. The benefits are many. Faster construction of the affordable units, areduction in
energy needs (something the state is a so trying to accomplish) and it would help ensure that the renters or owners of
these units would still be able to afford them into the future.

RESPONSE: A municipality's affordable housing trust fund may provide assistance to homeowners and tenants to
purchase energy saving mechanisms and in turn make their units more affordable to heat. However, making units more
efficient does not provide more units for low- and moderate-income households. Municipalities may continue to use the
trust fund for assistance, but not for new construction credit.

COMMENT: New Jersey identifiesitself asthe "Garden State," so why aren't COAH and other State regulatory
groups working equally as hard to preserve the farmlands, rather than further devel opment?

RESPONSE: COAH supports the premise of the State Development and Redevelopment Plan that landsin
Planning Areas 1 and 2 as well as designated centers are the most suitable for higher density development. All New
Jersey municipalities, however, have a constitutional obligation to address their fair share of the regional housing need.
COAH certainly supports the activities of the Department of Agriculture and towns to preserve viable farmland.

COMMENT: The Fort Monmouth Economic Revitalization Planning Authority is charged with producing a
strategic revitalization and reuse plan and zoning map to guide the future reuse of Fort Monmouth following the closure
of the base. Since the underlying affordable housing obligations are municipal responsibilities, can individua municipal
COAH ohligations be satisfied on aregional basis? As the Authority fashions the revitalization and reuse options for
Fort Monmouth, knowing whether the Authority can plan to meet this need regionally will be an important factor in
arranging land uses and functions within the footprint of Fort Monmouth.

RESPONSE: The commenter is referred to N.J.A.C. 5:97-3.16, Coordination with other State agencies, and
N.J.A.C. 5:97-6.13, which provides the requirements for affordable housing partnership programs. The rules will be
amended in the near future to create opportunities for municipalities to work with regional planning commissions and
authorities to address affordable housing obligations on aregiona level and to expand the provisions for affordable
housing partnership programs to create such opportunities.

COMMENT: Thereis no Environmental Impact Analysis presented with these rules. The rules should include an
Environmental Impact Analysis. Implementation of COAH rules could have profound impacts on the environment, as
they have in the past. The impacts of large-scale inclusionary developments that exceed local infrastructure capacity,
negatively impact natural resources and degrade community character have been both detrimental and severe, and
should be appropriately recognized in the rule.

RESPONSE: The Council believesthat the Smart Growth Impact addresses the commenter's concern. The Council
also believes that the SDRP and State regulations protecting critical resources are adequate in assessing specific
municipal sites.

COMMENT: The COAH rule repeatedly refers to and takes guidance from the State Development and
Redevelopment Plan. However, the 2001 Plan is currently out-of-date, lacking both new DEP base data and the results
of the recent cross-acceptance process. The Cross-Acceptance Process that concluded last year after public hearings and
staff-to-staff meetingsin 21 counties resulted in changes to Planning Areas that have not yet been incorporated into the
SDRP. The SDRP has not yet officialy released its updated plan.

RESPONSE: The State Planning Commission is expected to adopt an updated Plan by the end of 2008. COAH
intends to work cooperatively with the State Planning Commission and to update the Memorandum of Understanding in
the near future. If there are questions regarding site suitability of a proposed site for affordable housing, N.J.A.C.
5:97-3.13(c) gives the Council the discretion to seek guidance from other applicable agencies and to reguire the
submission of all necessary documentation to those agencies to determine compliance. In many instances, this process
would most appropriately be coordinated through the Office of Smart Growth. Further, N.J.A.C. 5:97-3.13 requires that
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affordable housing sites shall be available, approvable, devel opable and suitable and shall be in compliance with the
rules or regulations of all agencies with jurisdiction over the site, including all applicable regulations of DEP.

COMMENT: Edgewater contains a portion of the Hudson River Walkway along its waterfront, an urban linear park
that provides contiguous unhindered access to the water's edge. In 1988, the New Jersey Department of Environmental
Protection created the Coastal Zone Management Rules, which outlined the regulations and specifications for its
construction. They require anyone building within 100 feet of the water's edge to provide a minimum of 30 feet wide
open, public space aong it. Thisland is permanently considered open space.

RESPONSE: In preparing the vacant land analysis, COAH's consultants used the most currently available
Statewide and/or regional geospatial data that had been collected, developed or prepared by the Office of Smart Growth,
Department of Agriculture and Department of Environmental Protection. One key component, the Land Use/Land
Cover database, is based on 2002 orthophoto images of the State having a resolution of one acre. They also used the
most currently available open space data from the Office of Smart Growth, and only estimated that devel opment would
occur where the net vacant land polygon met the minimum lot size required.

COMMENT: It isimportant for all of us to recognize that the need to provide affordable housing must be balanced
with the need to support urban revitalization and development, particularly in times of economic recession. And
inclusionary zoning is beneficial because it prevents the seclusion of low income people to remote areas in society,
which can lead to social problems. However, placing the burden on creating affordable housing solely on the shoulders
of developers without a subsidy or other incentive could potentially undermine the development initiatives, especialy in
unproven urban markets that require risky investments. Accordingly, COAH must be cautious so that it does not reduce
investments in new housing, which would obviously curtail new affordable housing as well. As drafted, these
regulations will have a disproportionate impact on cities such as Jersey City. For example, requiring one affordable unit
to be built for every four market rate units and not granting credit for workforce housing, places our future development
at a disadvantage to that of the suburbs. The commenter urges COAH to rethink these regulations from an urban
perspective as well.

RESPONSE: The Council appreciates the commenter's information on the urban perspective. Affordable housing
development must always occur within the broader context of an municipality's previously created affordable housing
stock and the location of new growth. Affordable housing obligations incurred by development need not be addressed at
that site, but municipal-wide, through a coordinated Fair Share Plan.

COMMENT: If Highlands towns are not intended to grow according to State policy, perhaps they should not have
(and should never have been assigned) aregional affordable housing obligation; perhaps they should only be required to
address their own indigenous affordable housing needs. This concept is certainly consistent with the Mount Laurel 11
decision and makes sense in the context of the State's growth policies.

RESPONSE: The 88 towns located within the Highlands region continue to have a constitutional obligation to
provide for affordable housing, within constraints imposed by the Highlands Act. The Council has updated its
methodol ogy to include data provided by the Highlands Council, thereby making the projections for the Highlands
towns more realistic and attainable.

COMMENT: The Borough is concerned about the dramatic increase in the number of jobs projected for Edgewater
to 2018. The projections show 4,374 net jobs between 2004 and 2018, while the prior housing plan prepared by Burgis
Associates shows an increase of 1,127 jobs between 2004 and 2014 (which results an increase of 3,247 jobsin four
years from 2014 to 2018). The projections are based on data since 1993. Since 1993, Edgewater has seen a dramatic
change in the character of its community - along with massive redevelopment. The projections don't take into account
the jobs that existed, as the majority of the waterfront was industrial/commercial. In other words, the projections do not
subtract out the loss of jobs from the redevelopment that has occurred to those prior industrial/commercial sites. The
result of the projected number of jobs to 2018 creates an obligation of 273 affordable housing units, versus 45
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affordable housing units in the current Edgewater Round 3 plan. Theratio of people to jobsin 1920 (1918) was one
person for every 2.2.8 jobs; in 2003, the ratio of people to jobswas 2.61 people for every one job. The shift in land use
from predominantly industrial to predominantly residential over the last 100 years (more particularly in the last 30
years) should provide evidence that the projections for jobsin Edgewater far exceeds realistic expectations.

RESPONSE: Job losses through redevel opment are captured in the New Jersey Department of Labor and
Workforce Development's (NJDLWD's) employment numbers. In addition, the projections recognize that al of the
municipalitiesin Bergen County have very little land available for development.

COMMENT: The obligation resulting from growth between 2004 and 2008 should be based upon the initial third
round rule requirements of 1/25 and 1/9.

RESPONSE: The rules will be amended in the near future to provide a two for one compliance bonus for
municipalities that approved affordable housing units between December 20, 2004 and June 2, 2008, provided the units
were included in athird round fair share plan submitted to COAH prior to January 25, 2007.

COMMENT: Please explain how COAH determined that growth share represents afair allocation of the region's
prospective need for affordable housing. In other words, isit COAH's position that growth itself justifies the allocation,
regardless of other factors, such as differencesin economic feasibility between locations?

RESPONSE: It is COAH's position that growth share is the fairest way to allocate affordable housing need (despite
regional and municipal disparities) because it is sensitive to and comprised of both housing demand and housing supply.
"Housing demand and housing supply are linked because a household is an occupied housing unit. Thus, a projection of
the need for housing in households will ultimately be closely related to a projection of the future supply of housing
units. Often, however, supply lags demand, and the most current projection of demand actually |eads the most current
projection of supply for an area. They cannot be too different since, except for vacancy, they are supposed to be
identical. Supply is altered somewhat by demand and, in turn, demand is atered by the availability of supply. Future
demand iterates future supply and vice versa' (Burchell, page 89).

COMMENT: The commenter urges COAH to come out with the forms that you're requesting us to fill out early so
that municipalities and planners can start to look at them and decide what information is required. Municipalities are
going to be given avery short time frame in which to comply with the new rules once they are adopted. And the sooner
that you can get out forms and model ordinances and things like that even while the rules are still under consideration
the commenter would really appreciate that and it would make it alot easier for municipalities to comply. The late
provision of the consultant's data did not give enough time for local review. The rules need atable of contents. The
commenter requests COAH provide each municipality with either the data layers in formulating the calculations or a
map. Specificaly, the commenter requests a digital map that shows the polygons of vacant land that could be cross
referenced with existing municipal digital data or by reconnaissance survey of the municipality. The supplementa data
released by COAH subsequent to the rule proposal date includes data that is essential to an understanding of how the
agency determined municipal growth allocations and as such affordable housing obligations that are central to the
purpose of the proposed rule. Therefore, the public comment period should be extended for an additional 60 days and/or
the rule proposal should be re-noticed to comply with the Administrative Procedures Act.

RESPONSE: It isthe Council's intention to provide municipalities with all sample, model and form documentsin
advance of drafting a Housing Element and Fair Share Plan. A table of contents will be prepared by the Council after
the publication of the rules in the New Jersey Register; in addition, each chapter in the Administrative Code includes a
table of contents. The public comment period ended March 22, 2008. Pursuant to N.J.A.C. 5:94-5.6, however, a
municipality may request an adjustment to its household and employment projections based on an analysis of existing
land capacity. The data requested by the commenter is available on the Council's website. The published geospatial data
used by the consultantsin the vacant land analysis was availabl e throughout the public comment period upon request.
The Council posted the data on March 14th as a convenience to the public. Given the Court's deadline of June 2, 2008
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for adopting revised third round rules, the Council does not believe an extension of the public comment period is
appropriate.

COMMENT: With the new number, it doesn't appear possible for us to implement this plan without seriously
impacting the property taxpayers of our town, primarily because the developer's fees aren't high enough. The
developer's fee does not cover the cost of providing the affordable housing, either in the RCA or in devel oping them
ourselves.

RESPONSE: In accordance with the FHA, the Council has broad authority to promulgate all rules necessary for
carrying out the provisions and purposes of the Act, which includes the establishment of appropriate development fee
rules specifying, among other things, the standards for these devel opment fees. To assist municipalitiesin generating
additional funding for affordable housing activities, including RCAs, the Council hasincreased the residential
development fee percentage from one percent to 1 1/2 percent of equalized assessed value (EAV), and now provides for
the option of using a diding scale development fee ordinance that imposes a residential development fee of up to two
percent of EAV. In addition, the Council has increased the non-residential development fee percentage from two
percent to three percent of EAV. The Council believes that these increased percentages are appropriate and necessary to
foster the production of affordable housing.

COMMENT: Four years have aready passed since the start of the growth share abligation. In those four years,
houses have been built in our township without an inclusionary ordinance. The housing that's built in the next three
years more than likely will be built under previous approvals. So that means that fully half of the houses for the 14-year
need period will be built without "in lieu payment," only based on developer fee which is very clearly not enough to
cover the cost of low-income housing.

RESPONSE: Providing affordable housing has been an ongoing constitutional obligation since the Mount Laurel
decisions and the enactment of the FHA of 1985. Affordable housing obligation figures have been generated by the
Council, pursuant to the FHA, for the periods 1987 to 1993 and 1993 to 1999. During the 12-year period covered by the
first two sets of the Council's rules, planning for affordable housing has become a routine process at the local level. The
release of third round obligations was delayed while the Council awaited the release of 2000 Census data so that
maximum accuracy in the development of a new methodology could be achieved. To exclude development approvals
that were granted prior to 2004 where certificates of occupancy will not be issued in cases until after January 1, 2004
would be inconsistent with the growth share methodol ogy developed by the Council, and would result in an
unacceptable dilution of the affordable housing need. Moreover, while certificates of occupancy generate the growth
share obligation, thisis distinct from the compliance mechanisms available to address that obligation. Municipalities
have available amyriad of options for meeting their affordable housing obligations, of which inclusionary devel opment
isonly one option. These options are described in N.J.A.C. 5:97-4. For instance, municipalities may negotiate higher
set-asides on some inclusionary sites, undertake a municipally-sponsored construction project or an accessory apartment
program. Municipalities may use development fees and payments in lieu, among other mechanisms, to finance
affordable housing production.

COMMENT: Wayne Township has fulfilled its obligation to provide affordable housing units under prior rounds 1
and 2 and has physically constructed affordable units in excess of its obligations demonstrating its commitment to
satisfy its constitutional obligation to provide affordable housing within its community. The township has made a good
faith effort to comply with third round rules and has submitted an application seeking substantive certification to
COAH. To have the rules change at this juncture is expensive, time consuming and does not encourage a municipality's
participation in the process. The township finds the issue of providing affordable housing a moving target for which a
conclusion must be sought. Given the complex nature of this issue the township asks that municipalities be afforded, to
the greatest extent possible, as much flexibility and benefit of the doubt in hel ping communities meet its affordable
housing obligations. Further, communities such as Wayne who have physically constructed a substantial number of
affordable housing units should not have to be burdened with additional units to compensate for those communities that
have not constructed its fair share. This presents an unfair burden on this community. In the view of the township, the
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present proposed rules do not address this issue and further, Wayne Township feels victimized particularly with respect
to regional need where additional allocations are heaped upon Wayne Township resulting in further development that is
destroying the fabric of this community while other communities have failed to otherwise live up to its obligations.

RESPONSE: The commenter should note that the FHA and the proposed rules create a voluntary process.
Municipalities that choose to participate in the Council's process are required to provide arealistic opportunity to meet
the required affordable housing resulting from the growth share projections. The Council'srules clearly provide an
incentive for municipalities to comply by providing them protection from exclusionary zoning lawsuits. The proposed
rules provide flexibility and a variety of options to enable municipalities to meet their constitutional affordable housing
obligations, which the Council believes creates an incentive for municipalities to participate in its process. The Council
believes that participation in its process fulfills the constitutional affordable housing obligation, provides the
municipality with protection from litigation, provides flexible options for addressing the affordable housing obligation,
creates the opportunity to engage in sound land use planning, provides opportunities for public participation and
provides priority access to funding. Municipalities participating in the COAH process are also able to collect
development fees from market rate development to meet their affordable housing obligations. In addition, the Council
will propose an amendment to N.J.A.C. 5:97 in the near future to provide an incentive to municipalities that submitted
petitions pursuant to the 2004 regulations to continue to participate in the COAH process. Specifically, municipalities
will be eligible for a bonus credit for affordable units approved between December 20, 2004 and June 2, 2008. The
Appellate Division decision in 2007, Adoption of N.J.A.C. 5:94 and 5:95 by the Council on Affordable Housing, 390
N.J. Super. 1, certif. denied, 192 N.J. 71 (2007), upheld in part and remanded in part COAH's third round regulations
and stayed grants of substantive certification pending revision to COAH's third round regulations. The Council received
an extension form the Court until June 2, 2008 to implement revised third round rules. The Council recognizesthe
increased obligation placed upon municipalities through the revised growth share ratios. In order to assist municipalities
in meeting these goals, the revised third round rules provide various mechanisms and incentives to aid both
municipalities and developersin planning for and devel oping affordable housing. These mechanisms include
inclusionary development, municipality sponsored construction, bonus credits for rental projects, accessory apartments
and market to affordable programs. These options are described in N.J.A.C. 5:97-4. Municipalities may use
development fees and payments in lieu, among other mechanisms, to finance affordable housing production or RCA
projects.

COMMENT: The commenter strongly objects to the proposed COAH rules. The ratio of one affordable unit to the
five market-rate unitsis much too high and will severely put a severe financial strain on us and many municipalities,
including rural communities. Municipalities have limited control over the growth that occurs within our boundaries.
And not only does the residential growth increase the burden on our schools, but now under the proposed rules, a
significant burden to provide a higher number of affordable unitsis added. The excessive nature of the proposed rules
almost guarantees that a builder's remedy will be the only way to satisfy the COAH mandate. Small rural towns don't
have the funds to meet the COAH obligation on their own. It makes no sense to provide affordable housing in
neighborhoods where there are few, if any, jobs and where every adult needs a car in order to survive. Each new
market-rate residential unit not only degrades our rural character, but also brings with it a COAH obligation that
increases the degradation further. This policy will encourage large lot zoning which will slow the creation of housing
and increase prices. There should be some recognition to the proposed rules of the importance of preserving the rural
character and the environmental quality of our rural town. The proposed COAH rules, unlike those that preceded them,
will contribute to accel erate the destruction of our rural New Jersey community. The process will lead to environmental
degradation in our communities. Devel opment should be focusing around cities and areas that already support awork
force. Many of these rural areas do not have any public transportation available to them, and there is none proposed.

RESPONSE: Municipalities have amyriad of options to satisfy their obligation, including those that do not require
new construction through inclusionary zoning such as accessory apartment programs, market to affordable programs,
redevelopment, regional contribution agreements and municipally sponsored programs. The rules include an option for
amunicipality to phase certain components of its plan based on the feasibility of the proposed mechanisms. The
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Council would like to point out that the RCA program is voluntary. The Council believes that it is the municipality's
responsibility to determine appropriate affordable housing opportunities in its master plan. The Council disagrees with
the premise that the implementation of a sound comprehensive plan for acommunity which includes affordable housing
will cause environmental degradation. The Council intends to continue working cooperatively with other State agencies
and to provide clear direction to municipalities on affordable housing policy goas. The Council currently has
memoranda of understanding with the State Planning Commission, the Pinelands, the Meadowlands, and the N.J.
Department of Environmental Protection, all of which the Council intends to update and expand. In addition, the
Council intends to enter into an MOU with the Highlands Council in the near future. In accordance with the site
suitability provisionsat N.J.A.C. 5:97-3.13, the Council reviews all sites designated to produce affordable housing for
consistency with the State Development and Redevel opment Plan. The Council also encourages center-based
development and other forms of compact development. In keeping with Smart Growth objectives, the rules will be
amended in the near future to provide bonuses for affordable housing within Transit Oriented Devel opments and
redevelopment areas. The consultants have been working with DEP to incorporate additional information with regard to
increasing the size of certain stream buffers and refining where development may be permitted within floodplain areas,
both of which are regulated by the recently adopted Flood Hazard Control Act. In addition, they are updating the vacant
land and development capacity analysis to incorporate the estimated impacts of the pending Water Quality
Management/Wastewater Management Plan Rule changes. In afuture amendment, the Council will strengthen its rules
to require that clustering, lot size averaging and/or attached housing be permitted in inclusionary zones.

COMMENT: The commenter is concerned about substandard conditions that allegedly exist in Bedminster's Hills
and Cortland neighborhoods. The commenter alleges that there exists structural damage from insufficient roofing and,
as aresult, an extensive dispersion of toxic mold.

RESPONSE: Thisis outside the scope of the Council's rule proposal.

COMMENT: Until the third round, COAH allowed communities to meet their fair share obligation by picking a
number of vacant sites, increasing the density and setting aside 20 percent of the units for low and moderate income
housing. Through this mechanism, the growth that had occurred community-wide could be satisfied by afew such
instances. Now the current formula indicates that every residential development, without regard to density incentive or
other modification, must provide for a 20 percent set aside itself. On top of this, non-residential development must
produce one affordable housing unit for every 16 jobs. In these instances, the inclusionary mechanism simply is
impractical. Unlike the second round, inclusionary housing cannot be used to offset an obligation generated by other
residential or non-residential growth. Sites which set aside a 20 percent affordable housing obligation can only meet the
growth share that is generated by that development. There is no ability to transfer the growth that occurs either by
individual or afew single family units, from other or non-residential developmentsto inclusionary developments. The
only mechanisms redlistically available for communities therefore, to meet their obligation, isto build 100 percent
affordable housing in the community and to collect fees from developers based on a payment-in-lieu formula. The
problem with thisis that the growth share ratios are so high and the payment-in-lieu fees are so high, that if all of the
obligation is passed on to the developers, it would stop development in its tracks. Under that formula, office tenants
seeking to expand may not go forward with the development, and are likely do seek alternative locationsin New Y ork
State where this surcharge does not apply. Therefore, communities that would like to allow for non-residential
development to continue to occur and to provide incentives for their corporate citizens to stay and for non- residential
rateables to be generated, are fearful that the COAH rules will drive tenants out and halt development altogether. If
towns do not seek the full payment-in-lieu from the devel opers, the existing tax payers would have to subsidize the low
or moderate income housing obligation from that development. This obviously would not be acceptable or fair. The
result of these formulasis that no growth will take place, wherein everybody looses. These ratios have to be brought
down to amanageable level and a cost such that devel opment can go forward and that affordable housing can
realistically be built, as has occurred in round two of the COAH cycle.

RESPONSE: The rules will be revised in the near future to provide presumptive densities and set-asides for
inclusionary developments, which will permit presumptive set-asides over 20 percent.
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COMMENT: Fair shareisaremedial concept. It isintended to remedy exclusionary zoning in particular townships
and the regions from which those townships draw people that work in the town. The new regulations are
unconstitutional insofar they require towns to grow in excess of their own existing zoning schemes, so that the towns
can meet an affordable housing obligation to "remedy" wrongful exclusionary zoning, absent any particularized
showing that atown (or region) has ever engaged in exclusionary zoning.

RESPONSE: Pursuant to the Mt. Laurel doctrine, every municipality has a constitutional obligation to provide for
itsfair share of low and moderate income housing. By employing a growth share methodol ogy, a municipality will
address its constitutional obligation to provide affordable housing in proportion to its growth.

COMMENT: Within the Highlands preservation, which is about 440,000 acres, there are written into the law
"exemptions,” and every lot of record could potentially get a house. According to the Highlands Council, in the
preservation area there could be as many as 10,000 exemptions because there may be as many as 10,000 lots of record.
Many of these towns may or may not even want these houses, but they're going to happen because of exemptions, and
accrue a growth share obligation. There has to be some kind of flexibility to make sure that these towns are going to be
building group homes or some other mechanism for them to be able to meet their obligation.

RESPONSE: There are several affordable housing mechanisms available to all municipalities that do not involve
inclusionary zoning or necessitate the development of vacant land. These include an accessory apartment program, a
market to affordable program, supportive and special needs housing, regional contribution agreements, an affordable
housing partnership program, and extension of expiring controls. In addition, bonuses for rental units and very
low-income housing are a so available. Other innovative approaches meeting the Council's basic requirements for the
provision of affordable housing will also be considered by the Council.

COMMENT: The proposed rules lack of sensitivity to context in setting growth share obligationsis a profound
flaw. COAH should consider alternative approaches that include more decisive, planned intervention into the municipal
land use process. COAH should consider mandatory zoning for affordable housing planned at the county or regional
level, with mixed-style and mixed-cost housing focused within well-designed growth boundaries for existing cities,
towns and villages; financia incentives and disincentives on county and municipal governmentsto take direct
responsibility for bringing about affordable housing devel opment, rather than passively resisting it or accepting alow
percentage of affordable housing as the price for typical greenfield subdivisions; and other measures that separate the
creation of affordable housing from the inevitable creation of so many market units regardless of context.

RESPONSE: The Council encourages municipalities to implement the commenter's suggestions in the context of
the municipal master planning process. Pursuant to the FHA, the Council has jurisdiction over any municipality that
participates in the COAH process, but does not have jurisdiction over county government. The Council requires
consistency with the SDRP with regard to site suitability in will amend its regulations in the near future to provide
incentives for affordable housing located in smart growth areas and redevel opment areas.

COMMENT: COAH should eliminate the entire notion of growth share, which is a perpetual moving target, and
replace it with amethod of determining municipalities affordable housing obligations that is similar to the method for
calculating obligations under the first and second rounds of COAH's rules. By providing specific targets, municipalities
will no longer be faced with perpetual moving targets that create the dilemma of trying to catch up in providing
affordable housing that is caused by the gaps that the proposed Third Round inclusionary zoning mechanism creates and
the burden of struggling to find funds to pay for catching up. As aresult, municipalities will have a greater degree of
certainty in developing their strategies for addressing their affordable housing obligations and budgeting for their
financial obligations associated with addressing their affordable housing obligations.

RESPONSE: The Council believes that the growth share methodol ogy, which is complemented by a projection in
the rules, gives municipalities predictability and certainty in meeting their affordable housing obligations.
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COMMENT: The proposed rules will interfere with the market to a greater extent than in the prior cycles and, by
imposing 20 percent growth share requirements on municipalities, will interfere with the efficacy of sound local land
use planning by inhibiting development that would have far reaching positive impacts (such as redevelopment of a
struggling downtown). The proposed regulations also limit the ability of municipalities to effectively use inclusionary
zoning an effective technique to meaningfully address their fair share responsibilities since a municipality can achieve a
benefit from inclusionary zoning only to the extent that the set-aside exceeds 20 percent. Also, the proposed rules will
have the effect of increasing the price of housing for those just over the "moderate income" brackets, potentially
creating more households paying disproportionate percentage of household income for housing. The Fair Housing Act
states that there are a number of essentia ingredients to a comprehensive planning and implementation response,
including the establishment of reasonable fair share housing guidelines and standards, theinitial determination of fair
share by officials at the municipal level and the preparation of a municipal housing element, State review of the local
fair share study and housing element, and continuous State funding for low and moderate income housing to replace the
federal housing subsidy programs which have been ailmost completely eliminated. State funding and devel oper
contributionsin affordable units and monies will not suffice to meet the $ 18 billion burden created by the need to
create 115,000 units given that the average subsidy to create an affordable unit is $ 161,000. Thus, these regulations
promise to impose a crushing burden on the taxpayers of our State in contravention of the Fair Housing Act, which
prohibits COAH from forcing municipalities "to raise or expend municipal revenuesin order to provide low and
moderate income housing." N.J.S.A. 52:27D-311(d). COAH needs to reconsider its policies and the practical
ramifications of its regulations so that it can strike a sounder balance among (1) the interests of developersin an
"adequate profit" (Mount Laurd Il at 267 n. 29); (2) the interests of low and moderate income households in decent,
affordable housing; and (3) the interest of municipalities in balancing the many competing public interests they face
including those of low and moderate households.

RESPONSE: The Council does not believe its methodology will negatively affect New Jersey's economic growth.
In addition, the Council is considering the following: -- The Council will amend itsrulesin the near future to provide a
Smart Growth bonus for affordable units created in PA 1, 2 or Designated Centers as part of a Transit Oriented
Development. -- The Council will amend itsrules in the near future to provide a redevel opment bonus for affordable
housing located in redevelopment areas. -- Municipalities have the flexibility to use a variety of mechanisms; and can
choose based on economic goals to assess a developer a payment in lieu. -- FHA determined that each municipality has
an obligation to address its region's fair share obligation. The Council is responsible for determining each municipality's
obligation using a growth share approach, based on municipal housing and job growth. -- The Council has established
standardized payment in lieu to create predictability. -- Also, there is a pending bill in the Assembly, A500, that would
eliminate payment in lieu for non-residential sector and instead impose a statewide devel opment fee.

COMMENT: The commenter is pleased to see that the mandatory linkage between COAH certification and Plan
Endorsement has been removed.

RESPONSE: The Council appreciates the commenter's support.

COMMENT: A rule should be added to limit the number of affordable units that can be required, based on the
current size of the community. The commenter suggests 15 percent of the total existing market-rate housing be the cap
for new affordable units. As an aternate increase, the cap could be made at 20 percent and provide credit for affordable
units completed for Rounds One and Two.

RESPONSE: Proposed N.J.A.C. 5:97-5.5 carries forward the cap for the prior round obligation of 20 percent of the
occupied housing stock (community capacity at the time the municipality requests the 20 percent cap for the first time).
Pursuant to N.J.A.C. 5:97-5.6, amunicipality may also request an adjustment to its household and employment
projections based on an analysis of existing land capacity.

COMMENT: The proposed regulation does not take into account historic preservation factors contrary to the
explicit language of the FHA. In addition, the proposed regulation does not take into account the explicit provisions of
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the Act in that it will destroy farmland that the State, county and town have aready purchased. And it is equally clear
that the proposed regulation does not take into account the fact that it will drastically alter the established patterns of
development and result in costs prohibitive to the citizens of Cranbury in violation of the FHA.

RESPONSE: In determining the amount of vacant land available, spatial data showing the following areas were
subtracted out: All lands within the legislated boundary lines of the New Jersey Highlands, Pinelands and
Meadowlands; Lands already developed (IDs 1 - 5 in Dictionary); Undevel oped-Unavailable Lands (IDs 10 and 11);
Undeveloped Wetlands (ID 9); Public open space, parks, etc. (from OSG); Private open space (from OSG); Preserved
farmlands (from N.J. Department of Agriculture); Buffers around C-1 streams (cal culated by Center); Developed areas
within LU/LC code 1700 (from DEP); and Upper Wetlands Boundary/Upper Wetlands Limit (from DEP). The lands
that were removed in this process included those that were already devel oped; waters and wetlands where devel opment
is either not permitted or highly restricted under current DEP rules, including 300-foot buffers around all Category One
streams and their primary tributaries; parks, and privately and publicly acquired lands for open space or land
conservancy purposes, preserved farmlands; and other lands deemed by DEP to be unavailable for development
pursuant to current environmental rules and regulations. Additionally, buffers were constructed along all such streams
consistent with the riparian zone definitions using this DEP stream classification data, and the new rule regulates the
150-foot transition areas required along freshwater wetlands of extraordinary resource value and 50-foot area along
wetlands of intermediate resource value stipulated in the State's Freshwater Wetlands Protection Act rules ( N.J.A.C.
7:7A). The Council was unable to locate or obtain any database that classifies the State's six numerous wetlands into
these resource value categories. After discussions with DEP, it was decided that a 100-foot buffer would be created
along the boundaries of all unmodified and unaltered freshwater wetlands as a surrogate in this analysis. Further,
N.J.A.C. 5:97-3.13(b)5 states that sites designated to produce affordable housing shall be consistent with the State
Development and Redevelopment Plan and shall be in compliance with the rules and regulations of all agencies with
jurisdiction over the site, including historic and architecturally important sites and districts listed on the State or
National Register of Historic Places. Within historic districts, amunicipality may regulate low- and moderate-income
housing to the same extent it regulates all other devel opment.

COMMENT: The last decade has seen a serious decline number of affordable housing units constructed in New
Jersey. Some municipalities have used significant public resources and have gone to great lengths to game the system to
insure that little or no new affordable or market housing is constructed within their borders. The rules as proposed will
only facilitate this conduct. Further, they are so cost prohibitive that it will make it difficult if not impossible to
construct new inclusionary multi-family rental housing in the state. Any new rules must contain realistic market driven
incentives for builders and zoning requirements for municipalitiesif COAH really intends meet the 100,000 unit need
identified in its proposed rule.

RESPONSE: The Council will amend the rulesin the near future to incorporate additional market rate incentives
and/or reduced set-aside requirements to construct rental housing in certain markets.

COMMENT: There are a number of properties in Edgewater that are contaminated and under the jurisdiction of the
NJDEP or the U.S. Environmental Protection Agency (EPA) yet were included as vacant land in the Rutgers vacant
land analysis. These environmental contamination issues should be factored into Edgewater's affordable housing
obligation and the time frame for obtaining its obligation. The QUANTA site has been under study and "remediation” in
excess of 20 years and the Borough is handcuffed in terms of developing this property, sinceitsis under the jurisdiction
of the EPA.

RESPONSE: It isthe State's goal to cleanup and convert all brownfields to productive reuse, and although the
QUANTA site may be undergoing remediation for several more years, Edgewater may wish to consider possible reuses
and how they might help meet itslong-term affordable housing needs.

COMMENT: There should be a straightforward way for atown to amend the COAH plan when local details
specified by the State in the plan are found to be incorrect.
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RESPONSE: N.J.A.C. 5:96-14.2 outlines the requirements for an amendment.

COMMENT: Comment on Jobs Impact: This summary should be removed because it inaccurately describes growth
as anticipated. Again, not all communities anticipate growth and many plan not to grow, in order to maintain their
citizens' quality of life. This should be reflected as an option towns may wish to explore instead of mandating more
growth in every town.

RESPONSE: The Appellate Division decision states that COAH may not allow amunicipality to avoid its
affordable housing obligation by deciding not to grow. It is the Council's intention through growth share to capture
affordable housing opportunities as market-rate growth occurs. This offers the best opportunity not to lose affordable
housing opportunities where market-rate growth is occurring.

COMMENT: The commenter objects to relaxing environmental standards in order to build housing units on
environmentally critical areas as defined in our municipality's land use ordinances ("areas or features which are of
significant environmental value, including but not limited to: stream corridors; natural heritage priority sites; habitat of
endangered or threatened species; large areas of contiguous open space or upland forest; steep slopes; and well head
protection and groundwater recharge areas.") Towns should have a mechanism for negotiating affordable housing goals
if it at first appears that the only way to accomplish the initial proposed goalsisto build on environmentally sensitive
land.

RESPONSE: The Council does not encourage the relaxing of environmental standards in order to build affordable
housing units on environmentally critical areas. Sites designated to produce affordable housing must be available,
approvable, developable and suitable pursuant to the criteria provided in N.J.A.C. 5:97-3.13. The site must be in
compliance with the rules of all agencies with jurisdiction over the site.

COMMENT: There are substantial inconsistencies between two State agencies -the Highlands Council and the
Council on Affordable Housing - as they attempt to fulfill their respective legidative mandates. Affordable housing can
and must be provided in a manner that respects the legislative mandates of other State agencies and departments,
including mandates that are implemented through planning (for example, the Highlands Regional Master Plan (RMP))
aswell as those that are enacted through direct regulatory measures (for example, DEP rules). The proposed COAH rule
does not sufficiently recognize and acknowledge the authority due the Highlands Water Protection and Planning
Council and the Highlands Regional Master Plan in both the Preservation Area and the Planning Area. The Highlands
Regional Master Plan must be placed on a par with the regional plans of the Pinelands Commission and the N.J.

M eadowlands Commission. The COAH rule does not sufficiently incorporate and utilize the Highlands Council's
publicly available data, analysis, policies and standards regarding the Highlands' environmentally sensitive lands and
resources and its capacity for development and redevelopment in either Appendix F.1. "Analysis of Vacant Land in
New Jersey And Its Capacity to Support Future Growth" or in the proposed rule itself. Harmonization of the COAH rule
with the mandates, goals and policies of the Highlands Water Protection and Planning Act and appropriate recognition
by COAH of the Highlands Regional Master Plan in the Planning Area must be addressed before the 88 Highlands
municipalities should be expected to conform to affordable housing regulations.

RESPONSE: The Council notes that, as of the date of this rule adoption, the Highlands RMP isin draft form and
has not been adopted. Upon adoption of the Highlands RMP, the Council will consider itsimpacts. COAH intends to
work cooperatively with the Highlands Council to enter into a Memorandum of Understanding in the near future. Due
to the potential impact of the pending Highlands Regional Master Plan to reduce future growth capacity, COAH's
consultants are revising their vacant land development capacity estimates for the Highlands Planning Areato consider
municipal zoning data recently released by the Highlands Council. The consultants are further updating this data to
incorporate the estimated impacts of pending DEP Water Quality Management/Wastewater Management Plan Rule
changes, using the same methodology as being employed to revise development capacity estimates across the rest of the
state. These lower development capacity estimates will be used by COAH's consultants to revise growth projections to
2018 for individual municipalities and the Highlands Planning Area as awhole.
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COMMENT: Many commenters noted that the fiscal impact of these proposed regulations will be significant and
the proposed regulations do not adequately address these increased costs. Specific concerns relating to fiscal impact
include the following: -- methods to supply affordable housing without taxpayer subsidies are limited; -- the cost of
compliance techniques, such as RCAs, has significantly increased; -- the devel opment fee and payment-in-lieu of
construction rules will not adequately fund the cost of the affordable housing generated by residential and
non-residential development; -- adequate public facilities and infrastructure capacities are not available to support
growth necessary to provide housing costs without prohibitive costs; -- state funding is currently limited to support
affordable housing, and increased demand for such funding under the proposed regulations will make it unlikely for the
Township to secure adequate financial assistance to offset even a small portion of the costs; and -- requiring such
expenditures at taxpayer expense violates the Fair Housing Act prohibition against mandating the expenditure of
"municipal revenuesin order to provide low and moderate income housing” ( N.J.S.A. 52:27D-310(d)) and the
constitutional prohibition against unfunded mandates ( N.J. Constitution, Article V111, Section |1, Paragraph 5).

RESPONSE: The Council does not mandate the expenditure of municipal revenues to provide low and moderate
income housing. Under the Council's proposed rules, a municipality can choose from avariety of mechanismsin
addressing its affordable housing obligation, some of which require little or no municipal subsidy. Inclusionary zoning,
for example, would require the devel oper to provide the affordable housing on-site, or as a possible alternative, to
provide a payment in lieu of construction. Neither scenario would require amunicipal subsidy. Other mechanisms, such
as an accessory apartment program and a market to affordable program require minimum subsidies of $ 20,000 and $
25,000, respectively, which are significantly less than the payment-in-lieu amounts cited under N.J.A.C. 5:97-6.4(c).
Although the cost of some compliance techniques has increased, the proposed rules increase the allowable percentages
for both residential and non-residential development feesto assist municipalities in generating additional funding for
affordable housing activities and for the infrastructure capacity necessary to support them. Development fees, unlike a
payment-in-lieu, are not intended to represent the cost of constructing an affordable housing unit. They merely
recognize the linkage between residential and non-residential development to the need for affordable housing.
Municipalities are also encouraged to take advantage of existing state and federal funding sources such as the Balanced
Housing Program, Low Income Housing Tax Credits, HOME, UHORP and MONI programs and to use affordable
housing trust funds to |everage these public subsidies and/or funds from private lending institutions. Further, pending
legidation envisions the collection of statewide devel opment fees that would provide another potential source of
funding.

COMMENT: The consequence of these new requirements will be to raise housing prices or stifle development. The
cost to subsidize the building or the conversion to affordable units will surely be passed on to the consumer. The builder
isnot going to absorb it. So it would be passed on to the consumer and it will have an impact on development in New
Jersey. The clear impact of COAH'srule proposal on inclusionary zoning is to increase the cost of constructing housing
to the point that tens of thousands of households cannot afford newly constructed housing. The end result isto limit the
potential pool of buyersto the point where a developer may choose not to build at al. The rules will provide economic
incentives for towns to stop growth and will discourage economic development in the State. Municipalities that adopt
the required planswill be at a competitive disadvantage to towns that ignore the process.

RESPONSE: The Council disagrees with the commenter that municipalities participating in the Council's process
will be at a competitive disadvantage with other municipalities not participating in the Council's process. COAH
provides a number of incentives to participate in its process. The Council believes that participation in its process
fulfills the constitutional affordable housing obligation, provides the municipality with protection from litigation,
provides flexible options for addressing the affordable housing obligation, creates the opportunity to engage in sound
land use planning, provides opportunities for public participation and provides priority accessto funding. Municipalities
participating in the COAH process are also able to collect development fees from market rate development to meet their
affordable housing obligations. In addition, the Council will propose an amendment to N.J.A.C. 5:97 in the near future
to provide an incentive to municipalities that submitted petitions pursuant to the 2004 regulations to continue to
participate in the COAH process. Specifically, municipalities will be eligible for abonus credit for affordable units
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approved between December 20, 2004 and June 2, 2008. The commenter should note that the Council's rules will be
amended in the near future to provide additional incentives to developers to provide affordable housing through
inclusionary zoning.

COMMENT: COAH has failed to recognize and acknowledge that thisis avoluntary process and not a mandatory
one. Municipalities must decide on their own to participate in the program. No developer or court can force a
municipality into the process. Thus, in order for the administrative process to be successful, there must be afair and
reasonable standard and formula established. If COAH does not modify the proposed rules, municipalities will have no
incentive to participate in the COAH program and the entire administrative process will collapse, leaving affordable
housing to be addressed by the judiciary, which is the least capable of the branches of government to deal with
affordable housing. Rest assured, however, that the judiciary will step into that void, asthey did from the first Mt.
Laurel case until the Fair Housing Act was adopted. It is submitted that if these regulations are adopted as proposed,
without major modification, the process of affordable housing will be set back 30 years and New Jersey will revert to
affordable housing policy being established by the judicial branch of government. That mechanism did not work before
and it will not work now. Accordingly, COAH needs to assert itself and establish reasonable regulations that will
encourage and not deter municipalities to participate in the program and to voluntarily step up to the proverbial plate
and adopt regulations that will stimulate municipalitiesto actively and affirmatively participate in satisfying their
affordable housing obligations.

RESPONSE: The Council believesthat participation in its process fulfills the constitutional affordable housing
obligation, provides the municipality with protection from litigation, provides flexible options for addressing the
affordable housing obligation, creates the opportunity to engage in sound land use planning, provides opportunities for
public participation and provides priority access to funding. Municipalities participating in the COAH process are al'so
able to collect development fees from market rate development to meet their affordable housing obligations. In addition,
the Council will propose an amendment to N.J.A.C. 5:97 in the near future to provide an incentive to municipalities that
submitted petitions pursuant to the 2004 regul ations to continue to participate in the COAH process. Specifically,
municipalitieswill be eligible for a bonus credit for affordable units approved between December 20, 2004 and June 2,
2008. The Council received several hundred comments and will propose amendmentsin the near future to address
several of the concerns raised by commenters. Hopefully, this will minimize any prolonged delays or litigation.

COMMENT: For the past three years Woolwich Township has worked tirelessly to implement aworkable transfer
of development rights (TDR) Program based on smart growth principles. Woolwich Township has recently received and
reviewed the proposed Round 3 COAH rules. Simply stated, if Woolwich Township must apply the new rulesto the
TDR plan, most of the work performed over the past three years must be discarded and the process started anew. The
reason for thisisthat, by statute, the TDR plan and its relevant components (that is, Land Use Plan, Stormwater Plan,
Public Spaces Plan, Utility Services Plan, Capital Improvement Plan and the Draft TDR Ordinance) hinge on the Real
Estate Market Analysis. It is our interpretation that the new COAH rules significantly impact the economics of the TDR
plan and consequently trigger the need for anew Real Estate Market Analysis. It is easy to see the detrimental ripple
effect. The market analysis informs every aspect of the plan because it dictates the value of TDR credits. This, in turn,
informs the densities, which influence the land plan and capital improvements associated with the necessary
infrastructure. Our professionals estimate that to revise the plan elements and to go through the public process will take
12 to 18 months and cost an additional $ 200,000 to $ 300,000 on top of the million-plus already spent on this TDR
plan. Over the past three years, Woolwich Township acted in good faith. The commenter performed the Real Estate
Market Analysis based on the COAH rules that existed at the time. Those rules required that 11.11 percent of new
housing be affordable and that for every 25 jobs created one additional affordable house be provided. COAH should
appreciate the necessity for TDR to succeed if there is going to be any hope of producing any more than the 250
affordable units planned in the Weatherby project. The Township's TDR plan, as presently constituted and on file with
the Office of Smart Growth, creates arealistic opportunity for 413 affordable housing units (3,719 total housing units
multiplied by .1111) in the Towns Center Area of the Township. This compares favorably to the 391 unit growth share
obligation attributable to the Town Center under the proposed regulations ([ 1,374 housing units multiplied by .20] plus
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[1,851 new jobs divided by 16]). Moreover, TDR ensures that developers required to produce affordable housing realize
adensity bonus or other compensatory benefit. Therefore, it is essential from an affordable housing perspective alone
that COAH facilitate, not undermine, TDR and effort to encourage Smart Growth principlesin Woolwich Township and
throughout the State. Other factors render the importance of preserving TDR even more apparent. As noted, both the
State and the Township have spent an enormous amount of time and money to work together to plan in thisinnovative
new way. Furthermore, consistent with the emphasis on preserving environmentally sensitive lands in the Fair Housing
Act, the State Planning Act and Mount Laurel 11, TDR creatively and effectively promotes this laudable objective as
well. For al these reasons, the commenter implores the State to assist us in our efforts to plan our community through
TDR and the principles of smart growth, with the encouragement of the New Jersey Department of Environmental
Protection and the State Planning Commission. Deference to these agenciesis particularly appropriate where, as here,
such deference will facilitate the production of over 400 affordable units. Therefore, its seems practical to request that
the State consider maintaining Woolwich Township's affordable housing obligation at 11.11 percent for new housing
and 1:25 jobs for commercial development for the following reasons:

A. Clearly, asthe goal isto provide affordable housing within the Township, the currently submitted plan provides
the optimal number of units to be built as opposed the other aforementioned alternatives. This presently submitted TDR
plan works and is reasonable. The Woolwich TDR plan is so unique that there isreally no risk of setting a negative
precedent for other municipalities looking to participate under the TDR statute. B. To go back now and open the plan up
in such a major fashion as would be required under the new COAH Regulations would be devastating. Between the cost
and the impact on local policies, the idea of TDR in Woolwich will fail. C. The practice of smart growth policy is
expensive and requires planning for the long-term. The TDR statute mandates that the municipality look ahead twenty
yearsin its planning. For this type of planning to be of value and utilized by other municipalities, the process must be
predictable and the rules governing the planning process must be protected from change during the planning and
implementation phases. Woolwich Township has made significant investments with the help of the County and the
State and believes it has a reasonabl e expectation that municipalities will not have to recal culate the plans at an
extensive cost to local taxpayers over and over again.

RESPONSE: The commenter should note that the FHA and the proposed rules create a voluntary process.
Municipalities that choose to participate in the Council's process are required to provide a realistic opportunity to meet
the required affordable housing resulting from the growth share projections. The municipality is responsible for
submitting a plan that meetsits overall affordable housing obligation, as set forth in N.J.A.C. 5:97-2.4.

COMMENT: Because of conflicting regulations in various State departments, COAH rules seem to require
building in environmentally sensitive areas. The commenter objectsto relaxing environmental standardsin order to
build housing units on environmentally critical areas. The commenter states that tougher environmental protection
standards should not be altered in the name of bolstering New Jersey's affordable housing effort.

RESPONSE: COAH, its consultants and representatives from the Office of Smart Growth and Department of
Environmental Protection met in May 2007 to discuss potential sources of data that were available for the vacant land
study and to identify all recently adopted or pending land use and environmental regulations that would be used as
constraints on future development. Lands that were considered natural heritage priority sites, habitat for threatened and
endangered species, steep slopes, undeveloped and unconstrained privately owned open space and forests, and steep
slopeswere all considered to be outside of these rules except where specifically made part of the Highlands Act.

COMMENT: Please provide us with any evidence available (a) that growth shareis economically feasible for
municipalitiesto meet in cooperation with developers; (b) whether a greater ratio (market rate to affordable) would in
fact result in the construction of a greater number of affordable units; (c) and that the compensatory benefits will
adequately off-set the higher cost imposed on developers as aresult of a higher ratio (market rate to affordable), the
increase in development fees for new construction and/or paymentsin-lieu of construction associated with both
residential and non-residential development? In addition, please provide us with any detailed analysis COAH has
undertaken, which demonstrates that the greater burdens placed on municipalities and residential and non-residential
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developers to meet affordable housing obligations under the proposed rules will (a) not have a chilling effect on all
development opportunities within the Borough, whether market-rate or affordable; and (b) in the event the proposed
rules do indeed have a chilling effect on development as awhole, how will it be financially feasible for the Borough to
meet its affordable housing obligations without imposing a significant additional tax burden on the Borough's residents,
or having a negative fiscal impact on the municipal budget?

RESPONSE: Appendix F in the rules includes a significant body of evidence addressing economic feasibility and
affordable housing set-aside ratios. Two reports have been provided with the rules. Thefirst report, entitled
"Compensatory Benefits To Developers For Provision Of Affordable Housing," provides detailed information on
financial feasibility. The second report, entitled "Inclusionary Housing: Lessons from the National Experience,”
discusses national observations on the relationship between affordable housing set-aside ratios and actual production.
The Council believesthat carefully crafted fair share plans can be designed to have little or no impact on tax burdens.
Increasing density is perhaps the single most significant tool that municipalities have available to both maximize
affordable housing production and ensure efficient and compact land uses while simultaneously minimizing or even
eliminating the need for local, state and federal subsidization. However, it is municipal land use decision making that
dictates the extent to which increased density will be used as the valuable tool that it can be. The proposed rules called
for adensity increase of one market-rate unit for every affordable unit that was provided on site. This standard was set
as aminimum to determine financial feasibility in consideration of the opinion taken by the court in In re Adoption of
N.J.A.C. 5:94 and 5:95 by the Council on Affordable Housing, 390 N.J. Super. 1, certif. denied, 192 N.J. 71 (2007)
regarding the need for compensatory benefits. However, this minimum standard may not be sufficient to meet the high
demand for affordable housing opportunities and the rule will be the subject of a future amendment wherein the Council
will consider increased minimum standards to require density bonuses that reflect minimum presumptive densities for
inclusionary zones based on SDRP Planning Areas and make it clear that different zones within each municipality may
have different density increase and set-aside requirements provided they are applied uniformly throughout each zoning
district.

COMMENT: The Smart Growth Impact statement should be changed to acknowledge that the proposed rules
encourage smart growth, but lack any accountability mechanisms to ensure it, and in fact may have the unintended
consequences of inhibiting growth in the right places at the right densities while allowing sprawl to continue unabated.

RESPONSE: The Council disagrees with the commenter. N.J.A.C. 5:97-3.13 addresses the commenter's concern
with regard to consistency with the SDRP. This section is headed, "Site suitability criteria and conformance with the
State Devel opment and Redevelopment Plan”. Subsection (b) mandates that affordable sites conform to the SDRP as it
states: "(b) Sites designated to produce affordable housing shall conform to the State Devel opment and Redevel opment
Plan and shall be in compliance with the rules and regulations of all agencies with jurisdiction over the site. . ." The
regulations go on to include standards that are "smart growth" enabling, for example, strongly encouraging devel opment
in sewer service areas, requiring OSG sign off in certain conditions and requiring adherence to regiona planning and
Statewide regulatory programs. COAH also takes the position that communities can and will make every effort to plan
their communities in conformance with well conceived Master Plans approved with smart growth oriented goals and
objectives.

COMMENT: Of note isthe need to map the location of jobsin the State, and establish priority areas for housing
development that result in the fewest vehicle milestraveled for work as the most appropriate locations for all housing -
market-rate housing as well as affordable housing. In the absence of sound planning principles providing the basis for
housing policy planning, the COAH Third Round process is doomed to failure when viewed over the long-term.
Notwithstanding this as a fundamental planning principle, COAH should consider the appropriateness of requiring
municipalities to locate affordable housing away from jobs at atime of unprecedented costs for energy and
transportation.

RESPONSE: The proposed rules require that a municipality provide affordable housing in proportion to
non-residential construction generated within the municipality, therefore encouraging affordable housing near job
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growth.

COMMENT: Without the threat of abuilder's remedy or a mandatory legal requirement to zone for affordable
housing, accompanied by adequate density bonuses, little or no new affordable housing will be built in a state that is
burdened with costly development regulations, high taxes, inadequate infrastructure, declining job growth and slowing
population growth.

RESPONSE: This comment is outside the scope of the Council's jurisdiction.

COMMENT: The commenter supports a new, dedicated source of funding that will take the place of RCA fundsin
urban municipalities.

RESPONSE: This comment is outside of the scope of this rule proposal.

COMMENT: The regulations create significant financial incentives for municipalities to stop and limit growth to
every extent possible.

RESPONSE: The Council disagrees with the commenter. The FHA and the Council'srules clearly provide an
incentive for municipalities to comply by providing them protection from exclusionary zoning lawsuits. The proposed
rules provide flexibility and a variety of options to enable municipalities to meet their constitutional affordable housing
obligations, which the Council believes creates an incentive for municipalities to participate in its process.

COMMENT: NJDEP nitrate dilution calculations indicate that areas outside of the sanitary sewer service area
cannot support any development of sufficient density to support affordable housing creation.

RESPONSE: The Council's rules and projections will be amended in the near future to take into account the
adopted DEP Water Quality Management Planning Rules ( N.J.A.C. 7:15). Further, the Council recognizes that an
extension to a sewer service areais not possible for some locations of the State. In these cases, septic systems may be
possible in accordance with DEP's rules. The zoning section of the Council's rules will be amended in the near future to
provide standards for affordable housing development in areas served by septic systems. In addition, DEP has granted
more than 100 permits for small and innovative technology wastewater treatment plants and is actively working with
the Pinelands Commission to test the use of individual innovative septic treatment units on one acre residential parcels.
Where thereis currently no sewer or septic possibilities, the rules will be amended to allow a durational adjustment for
sites addressing the growth share obligation. In the case of adurational adjustment, the Council will still require the
site(s) to be zoned for inclusionary development pursuant to N.J.A.C. 5:97-6.4. However, the commenter should note
that municipalities have amyriad of options to satisfy their obligation, including those that do not require new
construction such as accessory apartment programs, a market-to-affordable program or reconstruction programs.

COMMENT: The regulations seem to be losing sight of the concept that the provision of affordable housingisa
"community" obligation, that is, the community, including existing residents and businesses, should be helping house its
own. This means that the community, including new developers as well as existing commercia and residential owners,
should participate in a meaningful manner. The obligation should not fall wholly on just new entrants to the community.
This position does not preclude growth share but reflects the original conception of an obligation to provide housing.

RESPONSE: The Council believesthat a coalition of all stakeholdersin a community can provide the guidance
needed to prepare a plan for affordable housing that meets the local housing obligation and the planning goals and
objectives. The fair share obligation consists of three distinct components: the prior round new construction obligation,
the rehabilitation obligation and the growth share obligation.

COMMENT: COAH seemsto have assumed that the Appellate Division opinion of January, 2007, requiresit to
use projections rather than actual growth. It did not. The Court expressed concern that there might not be enough land
available to meet the projected need, that the 1:8 and 1:25 growth share ratios might not produce enough housing to
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meet the need, and that municipalities might under-project their own growth to shift fair share compliance to other
municipalities. The Court did not, however, mandate COAH's new approach. Rather, it observed that if there was a
mismatch, either the ratios would have to be changed or a new allocation methodology devised. In its current proposal,
COAH has responded to these comments by including an elaborate study of vacant, developable land, which it contends
demonstrates that there is enough capacity to accommodate the projected need, and it has a so significantly changed the
growth ratios, to 1:5 and 1:16, which will produce a great deal more housing if conscientiously enforced. The Appellate
Division notwithstanding, the land capacity study is of dubious relevance, because there is an ongoing debate in New
Jersey about the impact of environmental protection regulations on the amount and location of buildable land. The only
honest answer is unknown, because it depends on policy decisions yet to be made about the balance to be struck
between growth and no-growth. The change in the growth ratios is very important, however, because the new ratios
represent afair estimate of the amount of lower income housing that can be produced through regulation of the private
sector. If this point is accepted, then it doesn't really matter what the actual land capacity is; at a 20 percent growth ratio,
we will be doing all that it is economically realistic to demand.

RESPONSE: COAH's consultants have obtained additional spatial datafrom DEP with regard to stream buffers
associated with the recently adopted Flood Hazard Area Control Act and has completed it updating of the vacant land
development capacity to fully consider the pending Water Quality Management Planning Rule changes that will impact
sewer service areas and septic densities. The revised results will be made public with adoption of the Final Third Round
Rules by COAH in early May. Going forward, the Council intends to work with other State agenciesto ensure a
cohesive State policy that takes into consideration all of our respective missions.

COMMENT: The commenter takes note of "build out" figures prepared by the Monmouth County Planning Board
staff. Information, which is dated March 2005, identifies acres of developable land based upon an analysis of 1995 data.
The County projection for Neptune Township indicated that in 1995 there were 850 acres of developable land. A
significant amount of acreage identified by Monmouth County was been devel oped between 1995 and the date of the
COAH analysis. In comparison, the COAH vacant land analysis determined 609 acres of developed land in 2002.
Therefore, the Monmouth County build out studies for Neptune Township would appear to differ on amount of vacant
developable landsin Neptune.

RESPONSE: In preparing the vacant land analysis, COAH's consultants used the most currently available
Statewide and/or regiona geospatial data that had been collected, developed or prepared by the Office of Smart Growth,
Department of Agriculture and Department of Environmental Protection (NJDEP). One key component, the Land
Use/Land Cover database, is based on 2002 orthophoto images of the State having a resolution of one acre. Many
individual municipalities and counties have developed GI S databases based on local property tax parcel information,
and amended it to include local knowledge of land uses and constraints. However, that datais not available for all
municipalities and counties, and most of what has been prepared has not been reviewed for compl eteness and
consistency by NJDEP or the Office of Smart Growth. COAH anticipates that accurate and uniformly prepared parcel
based data will be available on a Statewide basisin several years, and it hopes to use this data in the future.

COMMENT: Part of the past new construction credit previously approved by COAH is now being eliminated, due
to new requirements on unit sizes, rents and sales prices of built affordable units. Credit for past rehabilitation is now
completely eliminated requiring towns to seek additional units to rehabilitate. In addition, devel opment fees could no
longer be used for Regional Contribution Agreements. Adding a new requirement for new affordabl e housing without
consideration of existing land availability is arbitrary and capricious. The proposed new housing bill will have a
negative effect on towns, which, in good faith, met all the past mandated COAH requirements, only to now see our past
credits being eliminated.

RESPONSE: The commenter isincorrect. Credits for affordable units built on or after April 1, 1980, corresponding
bonus credits for built units, units transferred to another municipality within the housing region pursuant to the terms of
an RCA, and units that were rehabilitated subsequent to April 1, 2000 may all be used to address a municipality's
affordable housing obligation, pursuant to the criteriain N.J.A.C. 5:97-4. Credit is given for rehabilitation activity April
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1, 2000. The rehabilitation obligation was recalculated for every municipality based on the 2000 Census. Development
fees can be used to fund RCAs.

COMMENT: You have two agencies in the State of New Jersey that are going in different directions. Y ou have the
New Jersey DEP looking to increase size of the lots. Y ou can't build an affordable house on five-acre zoning.

RESPONSE: The rules will be amended in the near future to require clustering, lot-size averaging and/or attached
housing types for inclusionary zoning outside of sewer service aress.

COMMENT: Who is responsible for keeping COAH units affordable, specifically regarding rapidly increasing
association fees? The commenter livesin half the space, does not have a garage or the same services as the market rate
unit owners, but pays exactly the same association fees as the market rate unit owners.

RESPONSE: Proposed N.J.A.C. 5:97-6.4(g) requires that zoning for inclusionary developments provides for the
same community amenities as those provided to market rate units. The commenter should note that association fees are
typically based on percentage ownership, which istied to unit type. As such, townhouse and condominium style units
normally pay different association fees based on the difference in size of the units. The Council is happy to work with
condominium associations and affordable unit owners to help remedy problems that may come about as a result of
disproportionate fees, and has done so in the past. The commenter should, however, note that the rule that requires
affordable unit owners to pay the same fees as market rate ownersis set forth in the Uniform Housing Affordability
Controlsat N.J.A.C. 5:80-26.6, and is therefore outside the scope of this rule proposal.

COMMENT: Will COAH help fund the preparation for the second growth share plan?

RESPONSE: On March 25, 2008, the Council passed a resolution granting municipalities with pending petitions a
waiver from N.J.A.C. 5:97-6.2(c) for municipalities with COAH approved development fees and an established housing
trust fund account to allow the expenditure of housing trust funds prior to the grant of certification and/or approval of a
spending plan, on the cost of developing arevised Housing Element and Fair Share Plan in accordance with the
Council's proposed third round rules.

COMMENT: By including commercial development in the formulafor affordable housing mandates, you'll double
our small population and strain our infrastructure well beyond capacity. Please make allowances for small rura townsto
function while building just a manageable amount of homes.

RESPONSE: Municipalities have a number of mechanisms available to them in meeting their affordable housing
obligations. One such mechanism is the affordable housing partnership program, set forth at N.J.A.C. 5:97-6.13, which
allows two or more municipalities to work together to build low and moderate income housing units. This program will
be useful to small municipalities with limited infrastructure. Additionally, COAH's consultants have obtained additional
spatial datafrom DEP with regard to stream buffers associated with the recently adopted Flood hazard Area Control Act
and has completed it updating of the vacant land development capacity to fully consider the pending Water Quality
Management Planning Rule changes that will impact sewer service areas and septic densities. The revised results will be
made public with adoption of therulesin early May.

COMMENT: Municipalities should be encouraged to address affordable housing obligations through cluster and
center based zoning and infill. Where appropriate, the rules should mandate density requirements within sewer service
areas and clustering in areas outside sewer service areas. Fully 40 percent of all land disturbance in New Jersey occurs
outside of smart growth areas and 37 percent of that, or 15 percent of all land disturbance, supports large lot single
family housing development. Maximizing opportunities for compact devel opment with existing infrastructure resultsin
powerful, positive overall results that include faster regulatory approvals, less cost, more intact communities with a
higher quality of life, fewer environmental and natural resource impacts and a greater contribution to economic growth.

RESPONSE: The Council appreciates the commenter's suggestion. The Council believesthat it isthe municipality's
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responsibility to determine appropriate affordable housing opportunities in its master planning process. The rules will be
amended in the near future to provide incentives affordable housing in smart growth areas and redevel opment areas.
Municipalities have amyriad of options to satisfy their obligation, including those that do not require new construction
through inclusionary zoning such as accessory apartment programs, market to affordable programs, redevel opment,
regional contribution agreements and municipally sponsored programs. The rules include an option for a municipality to
phase certain components of its plan based on the feasibility of the proposed mechanisms. The Council would like to
point out that the RCA program is voluntary. The Council believes that it is the municipality's responsibility to
determine appropriate affordable housing opportunitiesin its master plan. The Council disagrees with the premise that
the implementation of a sound comprehensive plan for a community which includes affordable housing will cause
environmental degradation. The Council intends to continue working cooperatively with other State agencies and to
provide clear direction to municipalities on affordable housing policy goals. The Council currently has memoranda of
understanding with the State Planning Commission, the Pinelands, the Meadowlands, and the N.J. Department of
Environmental Protection, all of which the Council intends to update and expand. In addition, the Council intendsto
enter into an MOU with the Highlands Council in the near future. In accordance with the site suitability provisions at
N.J.A.C. 5:97-3.13, the Council reviews all sites designated to produce affordable housing for consistency with the
State Devel opment and Redevelopment Plan. The Council also encourages center-based development and other forms
of compact development. In keeping with smart growth objectives, the rules will be amended in the near future to
provide bonuses for affordable housing within Transit Oriented Developments and redevelopment areas. The
consultants have been working with DEP to incorporate additional information with regard to increasing the size of
certain stream buffers and refining where development may be permitted within floodplain areas, both of which are
regulated by the recently adopted Flood Hazard Control Act. In addition, they are updating the vacant land and
development capacity analysisto incorporate the estimated impacts of the pending Water Quality
Management/Wastewater Management Plan Rule changes. In afuture amendment, the Council will strengthen itsrule
to require that clustering, lot size averaging and/or attached housing be permitted in inclusionary zones.

COMMENT: The comment period ending on March 22, 2008 does not provide adequate time for comments to be
received, reviewed and the rules revised by COAH prior to the June 2, 2008 deadline for adoption as set forth by the
Superior Court. Thus, the review period is provided for form only.

RESPONSE: Council has complied with all rulemaking requirements set forth in the Administrative Procedures
Act (APA) and has provided a 60-day comment period and six public hearings for the public to comment. The
comments submitted by the public were thoroughly considered and taken into account by the Council. The Council will
be proposing amendments in the near future to address the several hundred comments received.

COMMENT: The commenter objects to the basis of COAH's Third Round Rules due to the fact that our town is at
risk of doubling our housing numbersiif this formula staysin tact. Municipalities can not handle such alarge jump in
numbers without building new schools and having taxpayers pay for new fire departments, police forces, etc. Most
people will not be able to afford to stay in town after these tax hikes take place, including the residents who now occupy
affordable housing units in our town. We, as atown, have always fulfilled our COAH obligations and understand the
need for these programs. If our municipality continues to fulfill its COAH obligations under the newly proposed Third
Round Rules, you will bankrupt our town. We need to find a better balance.

RESPONSE: Providing affordable housing has been an ongoing constitutional obligation since the Mount Laurel
decisions and the enactment of the FHA of 1985. Affordable housing obligation figures have been generated by the
Council, pursuant to the FHA, for the periods 1987 to 1993, 1993 to 1999 and 1999 to 2018. During the 12-year period
covered by thefirst two sets of the Council's rules, planning for affordable housing has become a routine process at the
local level. The commenter should note that while certificates of occupancy generate the growth share obligation, thisis
distinct from the compliance mechanisms available to address that obligation. Municipalities have available amyriad of
options for meeting their affordable housing obligations, of which inclusionary development is only one option. These
options are described in N.J.A.C. 5:97-6. For instance, municipalities may undertake a municipally-sponsored
construction project or an accessory apartment program. Municipalities may use development fees and paymentsin lieu,
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among other mechanisms, to finance affordable housing production.

COMMENT: The only way affordable housing is going to get built is if you make it worth the while for developers
to build it, because the government is not building enough affordable housing. If you leave devel opers screaming,
they're not going to build affordable housing.

RESPONSE: The rules as adopted requires municipal zoning to provide a compensatory benefit in the form of one
additional market rate unit for each affordable unit required. The Council believes the resulting increase in revenuesis a
sufficient incentive for devel opers to produce affordable housing. Additionally, the Department of Community Affairs
and the New Jersey Housing and Mortgage Finance agency operate numerous programs that fund the construction of
affordable housing developments. Additionally, the rules will be the subject of a future amendment wherein the Council
will consider increased minimum standards to require density bonuses that reflect minimum presumptive densities for
inclusionary zones based on SDRP Planning Areas and make it clear that different zones within each municipality may
have different density increase and set-aside requirements provided they are applied uniformly throughout each zoning
district.

COMMENT: Requiring one affordable unit among five residential units and one affordable unit per every 16 jobs
isan improvement over the previously proposed rule. While it may be an improvement, the proposed rules place to
great of an emphasis on inclusionary development as the appropriate mechanism for meeting the state goal of producing
115,000 affordable units while respecting environmental constraints. The commenter is significantly concerned that this
new approach does not adequately encourage redevelopment in existing communities and downtown districts where
transportation is readily available and existing sewer and water is most easily provided. The commenter supports actual
growth-share but is greatly concerned that the proposed rules are atop down alocation of projected growth rather than
promoting growth-share based on real growth.

RESPONSE: The commenter should note that the method of calculating the growth share obligation is distinct
from the methods of compliance. The municipality is responsible for submitting a plan that meetsits overall affordable
housing obligation, as set forth in N.J.A.C. 5:97-2.4. Municipalities have amyriad of options to satisfy their obligation
including those that do not require new inclusionary development such as accessory apartment programs, market to
affordable programs, redevel opment, and municipally sponsored programs. In fact, the revised rulesinclude
redevelopment as a new mechanism to address the affordable housing obligation.

COMMENT: The COAH rules as proposed could allow developers to maximize profits at the expense of the town
and could result in town lawsuits paid for by taxpayers.

RESPONSE: The Council disagrees with the commenter's position and is unaware of any evidence to support this
claim. The commenter should note that the FHA and the proposed rules create a voluntary process. Municipalities that
choose to participate in the Council's process are required to provide a realistic opportunity to meet the required
affordable housing resulting from the growth share projections. The Council'srules clearly provide an incentive for
municipalitiesto comply by providing them protection from exclusionary zoning lawsuits. The proposed rules provide
flexibility and a variety of options to enable municipalities to meet their constitutional affordable housing obligations,
which the Council believes creates an incentive for municipalities to participate in its process. The proposed rules
provide flexibility and a variety of options to enable municipalities to meet their constitutional affordable housing
obligations, which the Council believes creates an incentive for municipalities to participate in its process.

COMMENT: Comment on Smart Growth Impact: This summary should also be removed because these proposed
regulations are not environmentally and culturally sensitive and do not encourage smart growth under any mechanism.
They rely heavily on inclusionary housing, flawed projections and assumptions of growth, and placing affordable units
in floodplains without adequate access to parks and recreational facilities. The proposed rules force growth on all towns
instead of encouraging and providing incentives for smart growth through redevel opment and rehabilitation. The
proposed regulations do not encourage smart growth or balanced land uses, including open space and park development
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aswell astransit corridor development, and the benefits these services provide to all residents, especially residents who
qualify for affordable housing. The plan also does not recognize that many towns have no capacity for increased growth
but are still expected to meet affordable unit targets. There is no component in these proposed regulations that
encourages smart growth. Any mention of "smart growth" must be eliminated because the proposed N.J.A.C. 5:97
proposes to provide much of the necessary affordable housing obligations through inclusionary development. Thiswill
require almost 600,000 units to meet the state's goal of 115,000 units. The commenter outright opposes this policy
because it is not smart growth nor is it even capacity based growth. Any mention of smart growth is hiding the true
objectives of theserules.

RESPONSE: The commenter should note that sites proposed for inclusion in the Fair Share Plan should be
environmentally suitable and in accordance with sound land use planning. All sites are subject to the expanded site
suitability criteria described in N.J.A.C. 5:97-3.13(b)3 through 5. The portions of these sites dated for devel opment
must be free of wetlands, category one waterways, and steep slopes in excess of 15 percent if regulated at the local
level. Historic sites will be protected from development. In addition, the Council will adhere to the policies of the DEP,
New Jersey Meadowlands Commission, the Highlands Water Protection and Planning Council, and Pinelands
Commission when considering the suitability of sites.

COMMENT: Since COAH has given municipalitiesin PA 4 and PA 5 with no public water and sewer agrowth
share obligation and these municipalities have minimum new construction activity and minimum development fees,
COAH should present specific compliance options for municipalitiesin PA 4 and PA 5 with no public water and sewer
and minimal fees.

RESPONSE: The Council has provided many types of mechanismsto provide affordable housing. Most of the
mechanisms provided in N.J.A.C. 5:97-6 do not require new construction.

COMMENT: The proposed regulations are inconsistent the New Jersey State Devel opment and Redevel opment
Plan (State Plan), the Highlands Regional Master Plan (Highlands Plan), the Pinelands Comprehensive Management
Plan (Pinelands Plan), and the Department of Environmental Protection (DEP) In the opinion of the agency, are the
growth projections Statewide and at the municipal level reflective and consistent with the State Plan, Highlands Plan,
Pinelands Plan and DEP's regulations? If so, please explain how they are consistent and how the State Plan, Highlands
Plan, Pinelands Plan and DEP's regul ations were used to project growth? Has COAH submitted the regulations to the
Office of Smart Growth, the State Planning Commission, the Highlands Council, the Pinelands Commission and DEP
for adetermination of consistency with the above plans and DEP's regulations? If so, please describe the opinion of the
Office of Smart Growth, State Planning Commission, the Highlands Council, the Pinelands Commission and DEP on
the consistency of the proposed regul ations with the above plans and DEP's regul ations?

RESPONSE: The Highlands Council, DEP and the Pinelands all submitted comments to COAH's proposed
regulations, all of which were forwarded to the commenter. COAH has and will continue to meet with the respective
agencies named by the commenter to continue the dialogue of how we can work together to effectuate our respective
missions. There is a congtitutional obligation to create affordable housing in this state that continues to exist
notwithstanding regulatory barriers. That being said, the Council offers avariety of options to the towns, such as 100
percent affordable municipal construction, market to affordable, accessory apartments, etc., that municipalities can
employ to address their obligation. Members of the Council and staff have met with the State Planning Commission and
will continue to do so to ensure consistency with the Council's processes while the State Plan is being updated. In
addition, the Council currently has memoranda of understanding with the State Planning Commission, the Pinelands,
the Meadowlands, and the N.J. Department of Environmental Protection, all of which the Council intends to update and
expand. In addition, the Council intends to enter into an MOU with the Highlands Council in the near future.

COMMENT: COAH costs should be exempt from municipa budget caps. The costs of a COAH application are
significant. Over 200 municipalities already submitted third round plans, and will now be expected to do so again.
While most municipalities use their affordable housing trust funds to cover administrative costs, these regulations will
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be add more costs to local governments. There is no doubt that ultimately the burden will be borne by property
taxpayers. The Council should request of the Local Finance Board an appropriations and levy cap exception for costs
associated with a COAH application.

RESPONSE: The commenter should note the request is already permitted pursuant to N.J.S.A. 52:27D-327. The
cost associated with the preparation and implementation of a municipal Housing Element and Fair Share plan pursuant
to the FHA is considered a mandated expenditure exempt from the limitations on final appropriations imposed pursuant
to P.L. 1976, c. 68 ( N.J.S.A. 40A:4-45.1 et seq.).

N.J.A.C.5:97-1

COMMENT: The Council's definition for the word "reconstruction” in N.J.A.C. 5:97-1.1 is such that a devel oper
builds a new office building and pays a three percent devel opment fee after it's built. If the devel oper then gets a new
tenant five years later for athousand square feet in that building, maybe it's a 25,000 square foot building. Under the
definition, if the work done within that thousand square feet requires that that space be vacated while the work is
ongoing, the fee becomes payable again.

RESPONSE: Under the definition of "reconstruction” and the applicability of development fees, any development
fee assessed would be only for the portion of the building on which the work was done. Further, if the work completed
on that section of the building consisted of floor finish replacement, painting or wallpapering, or the replacement of
equipment or furnishings a development fee would not be assessed. Further, ashestos hazard abatement and |lead hazard
abatement projects shall not be classified as reconstruction solely because occupancy of the work areais not permitted.

COMMENT: The phrase relatively low-density development should be defined.

RESPONSE: The definition of "relatively low density development” depends on the specific nature of the property,
aswell as many other factors, and therefore must be reviewed on a case-by-case basis.

COMMENT: The rulesrefer to amunicipality's need to preserve scarce resources, but they are not defined. Isit
water, land, sewer? Isit up to COAH staff to judge that when the plans come in?

RESPONSE: Under Hills Dev. Co. v. Bernards Tp. in Somerset Cty., 103 N.J. 1 (1986), the Supreme Court upheld
the validity of the Fair Housing Act, N.J.S.A. 52:27D-301 et seq. The Court concluded that the Council has the power to
require, as a condition of its exercise of jurisdiction on an application for substantive certification, that the applying
municipality take appropriate measures to preserve "scarce resources,” namely, those resources that will probably be
essential to the satisfaction of its Mount Laurel obligation. 1d. at 61. The Council considers water, land and sewer all to
be potentially scarce resources.

N.J.A.C. 5:97-1.1(b)

COMMENT: Many communities do not have substantial amounts of vacant land and access to infrastructure.
Those with vacant land often times lack infrastructure. The Statewide affordable housing should not be proportionally
allocated to municipalities that do not have substantial amounts of vacant land or access to adequate infrastructure; this
is contrary to environmental goals and the smart growth initiative. Political goals should not outweigh, nor influence
sound planning practice. How can, and should, municipalitiesin PA 4, 4B and 5 provide such an opportunity?
Additionally, affordable housing goals, if not appropriately balanced, will be disproportionately located in urban centers
where growth can be accommodated. More must be done to ensure the affordability of existing housing stock in
addition to new units devel oped to ensure that existing units that can qualify, do; and are protected as such.

RESPONSE: The growth share methodology employs the basic tenet that where growth occurs, that growth can
and should provide opportunities for households of all incomes. The Council believes that sound planning practice is
precisely the tool that can alow this to occur. When using inclusionary zoning as an affordable housing delivery option,
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compact forms of development in areas with existing or planned infrastructure is preferred. Where thisis not possible,
alternative design principles could serve as a viable approach. In afuture amendment, the Council will strengthen its
rule to require that clustering, lot size averaging and/or attached housing be permitted in inclusionary zones as necessary
to ensure realistic opportunity. Thisis particularly important in PA 4, 4B and 5 where reductionsin site improvement
costs and careful water quality management planning can represent significant cost reductions to aid in the production
of affordable housing. Additionally, where local decision makers determine that inclusionary zoning is not aviable
approach to providing affordable housing, municipalities have amyriad of options available for meeting their affordable
housing obligations, of which inclusionary development is only one option. Additional options that do not rely on new
inclusionary development include the market to affordable program which allows a buying down of existing market-rate
units, reconstruction of existing units, municipally sponsored rental programs and accessory apartment programs.
Programs available to municipalities are detailed in N.J.A.C. 5:97-6.6 through 6.16.

COMMENT: The underlying premise of the rulesisincorrect in that it establishes an artificial housing need that is
not based upon the critical factor that ultimately determines that housing need - the zoning ordinances of 566
municipalitiesin the State. Prospective housing need is based upon population migration into the State as a result of
housing being available or employment opportunities being created. Both of those triggers are regulated by the 566
zoning ordinances in effect in the municipalities of this State. In simplified form, if those zoning ordinances created the
ability to construct afinite number of new residential units and did not allow for any non-residential development, the
housing population would only increase to the extent that housing were available for them. People who migrate to the
State need someplace to live. A projection of housing growth without regard to the zoning ordinances within the State is
fatally flawed. The projections utilized by COAH represent the anticipated growth based upon a scenario where all
vacant developable land in the State isto be developed. When the projections of growth produced as aresult of that
premise are then mandated numbers that municipalities must accommodate, the growth is not market driven but
artificialy created. Under COAH's mechanism, the growth has nothing to do with determinations that municipalities
make, but instead determinations which are made as part of these rules and then relayed back as mandates to the
municipalitiesto zonein away that will produce that growth--a self-fulfilling prophecy. In summary, the projections
produce the growth rather than the Master Plans and zoning ordinances for the 566 municipalities in the State determine
how and where growth will take place.

RESPONSE: In In the Matter of the Adoption of N.J.A.C. 5:94 and 5:95, by the Council on Affordable Housing,
390 N.J.Super. 1 (App. Div. 2007), certif. denied, 192 N.J. 72 (2007) the New Jersey Appellate Division stated that, "If
municipalities with substantial amounts of vacant land and access to infrastructure can decide for themselves whether
and how much to grow, it is highly likely that housing opportunity will fall far short of identified housing need.” Id. at
56. Therefore, the Council's revised methodology utilizes independent municipa household and employment
projections for planning purposes. The commenter should note that a municipality may address its constitutional
obligation to provide affordable housing through many mechanisms, zoning being only one of them. The Council does
not dictate how the obligation it met. The Council provides many additional mechanisms, which are set forth in
N.JA.C. 5:97-6.

N.J.A.C. 5:97-1.1(d)

COMMENT: COAH's conflation of job growth and non-residential growth or development is confusing and leads
to endless debates on the accuracy of the number of jobs "created” by non-residential development, which does not
"create’ jobs, but rather provides space for workersto work. It's the space, that is, square feet of non-residential
development, that isimportant and what COAH should be counting, exclusively. COAH should abandon calculating
non-residential Growth Share based on humbers of jobs, and instead rely on non-residential Growth Share based on
Growth Share factors expressed directly in terms of square feet of non-residential space per required affordable housing
unit.

RESPONSE: The Council's methodology in Appendix A is based in part on a projection of employment growth
between 2004 and 2018 using NJDLWD projections. Therefore, the Council believesthat it is appropriate to measure
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new or expanded sguare footage of non-residential space and relate such new construction and expansion to job
creation.

N.J.A.C. 5:97-1.2(d)2

COMMENT: Thisrule provides all built or created units shall be evaluated under N.J.A.C. 5:94-4, Credits. The
provision istoo narrow, as the provisions of N.J.A.C. 5:94-4 are narrowly stated. The rule should be that units built or
credited will provide a credit, whether they satisfy N.J.A.C. 5:94-4 or not. COAH should not seek to deny credits to
municipalities for units which were built or created as part of any plan of compliance. COAH should provide greater
flexibility than it hasin the past in recognizing credits for past housing activity.

RESPONSE: It is not the intent of the Council to require amunicipality that received credit for built units as part of
aprior round substantive certification to demonstrate again that the built affordable units meet the criteriain this
subchapter. However, any new units created since substantive certification will be required to comply with the criteria
in N.J.A.C. 5:97-4 depending on the rules that werein effect at the time.

N.J.A.C.5:97-14

COMMENT: A definition for "Wastewater Management Plan" should be added as follows: ""Wastewater
Management Plan’ shall be as defined in N.J.A.C. 7:15-1, et seq.”

RESPONSE: The Council will address the commenter's concerns by amending the rule in the future to add
definitions for "water capacity” and "sewer capacity,” which will include a reference to wastewater management plans.

COMMENT: A definition for "manufactured home" should be added as follows: "'Manufactured home' shall be as
defined in The Affordable Housing Act of 1983, P.L. 1983, c. 386, §7, N.J.S.A. 40:55D-102.c."

RESPONSE: A definition for "manufactured home" is not needed as the term is not used in the regulations as
adopted. The Council will consider amendments in the future to address the unique concerns of the manufactured
housing community.

COMMENT: "Deficient housing unit" - Does the definition of "deficient housing unit" include overcrowded units,
as the calculation of the Rehabilitation Share in Appendix B includes overcrowded units built prior to 1950. If not, the
definition should be amended to comport with the analysisin Appendix B.

RESPONSE: The Council believes that the definition of "deficient housing unit" in the ruleis sufficient, asit sets
forth the criteriato be used by municipalities in identifying such units. The terms "overcrowded unit" and "dilapidated
unit" are used only in Appendix B, as part of the methodology, and therefore the Appendix appropriately defines those
terms.

COMMENT: "Assisted living residence." Affordable assisted living units should be entitled to credit even if they
do not offer akitchenette. Many assisted living facilities do not offer kitchenettes because it is unnecessary; congregate
dining facilities obviate the need for a kitchenette, and a kitchenette drives up the cost of housing.

RESPONSE: The definition provided in N.J.A.C. 5:97-1.4 is from the New Jersey Department of Health and Senior
Services. To meet the requirements to be alicensed facility, all provisions must be met. The definition states the
following, "'Assisted living residence’ means afacility that is licensed by the Department to provide apartment-style
housing and congregate dining and to assure that assisted living services are available when needed, to four or more
adult persons unrelated to the proprietor. Apartment units offer, at a minimum, one unfurnished room, a private
bathroom, a kitchenette, and alockable door on the unit entrance.”

COMMENT: "Middle income housing" - Thisis a helpful addition to state housing policy, but it is confusing to
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have two different definitions, with ceilings of 120 percent and 150 percent of median income. The definition should be
capped at only 120 percent of median income.

RESPONSE: This definition has been deleted as the Council will not be adopting the tiered devel opment fee
approach at N.J.A.C. 5:97-6.4(c)5, which is the only place the term "middle income housing” is used in therules.

COMMENT: "Designated centers' - At the moment, the Office of Smart Growth (OSG) is de-designating centers
whoseinitial approval has expired, pending submission of documents toward Plan Endorsement (though they are not
requiring full Plan Endorsement as a condition for redesignation). Will "designation” for COAH purposes continue even
if a center hastechnically been de-designated? The problem isthat municipal planning staff are busy enough with the
new COAH rules not to be able to do the work necessary for redesignation.

RESPONSE: In the prior round rule, the Council required municipalities to identify an expanded center(s) or a new
center(s) and submit the expanded or new center(s) to the State Planning Commission for designation if and only if the
municipality was proposing new construction affordable housing sitesin Planning Areas 4 or 5 and not in an existing
center. Municipalities that conformed with the Council's terms of the previously granted certification will not be asked
to again seek center designation through the plan endorsement process. However, previously zoned sites that remain
undevel oped will be re-evaluated pursuant to N.J.A.C. 5:97-6.5. If the lack of center designation is determined to be a
contributing factor to reasons why the site has not developed, the Council may seek a recommendation. The Council
may seek a recommendation from the Executive Director of the Office of Smart Growth on the consistency of the site
with sound planning principles and the goals, policies and objectives of the State Devel opment and Redevel opment
Plan.

COMMENT: "Age-restricted housing" - Paragraph 2 ("At least 80 percent of the units are occupied by one person
that is 55 years or older") would seem to include within it paragraph 1 ("All the residents of the development are 62
yearsor older), that is, any development that met 1 would also meet 2. The relationship between the two paragraph is
not specified. Please clarify.

RESPONSE: The Council believes that the definition is clear respecting the commenter's concern. The "or"
between paragraphs 2 and 3 indicates that it is at the developer's option whether the development is restricted to
residents 62 years of age or older, or 55 years of age or older. If the devel opment is one where residents must be 62
years of age or older, then al residents must be 62 years of age or older. If, however, the development requires residents
to be 55 years of age or older, at any given time 20 percent of the units may be occupied by residents who are younger
than 55 years of age. Paragraph 1 does not automatically meet the requirements of paragraph 2 or vice versa because
paragraph 2 allows 20 percent of the residents to be younger than 55 years of age.

COMMENT: The definition for "development fee" is inappropriate. There is no common understanding of what
"improvement" means. The commenter would argue that any development is actually destructive, thus the definition
would fail to ever apply, except for the example of atown converting open space into a public park. This must be
corrected to adequately reflect the reality that almost all new development pollutes our drinking water, leads to
increased erosion, increased congestion on our roadways, and higher pollutant loadings in our soils and air.

RESPONSE: The Council believes that its use of the word "improvement" is consistent with the meaning of the
word in the building community, meaning the building of or placement of a permanent structure on a piece of real estate
or land.

COMMENT: The definition of "growth share" should be revised to clarify that residential development should not
include development of aresidential dwelling replacing ademoalition. The definition could berevisedtoread . . .one
affordable housing unit for the increase of every four market-rate residential units. . ."

RESPONSE: The commenter's suggestion would not be consistent with the Council's growth share methodology,
which considered replacement of housing units demolished to be part of the projected housing growth.
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COMMENT: A definition for "development application” should be added and make clear that same includes
applications for general development plan approvals and concept plan approvals in addition to applications for
preliminary and final subdivision and site plan approval. The reason is that some municipalities take the position that
they can delete and rezone prior cycle inclusionary sites that are identified in their Compliance Plansif the devel oper
only applied for general development plan or concept plan review. Thisisinherently unfair and contrary to the intent of
the Mount Laurel cases, the Fair Housing Act, and the Municipal Land Use Law.

RESPONSE: The rule will be amended in the near future to include a definition for development application.

COMMENT: The definition of "realistic opportunity” should include a requirement that the affordable housingin a
Fair Share Plan actually meet at least one component of the housing need identified in Appendices A, B, and C to these
rules. Affordable housing that does not respond to the need calculated does not provide a realistic opportunity.

RESPONSE: The commenter should note the phase "realistic opportunity for affordable housing" comes from the
FHA. N.JSA. 52:27D-311(a) indicates that the municipal housing element shall contain an analysis demonstrating that
it will provide arealistic opportunity for the provision of the fair share. Therefore, the Council believes the commenter's
concerns are adequately addressed.

COMMENT: "Housing unit" - A standard definition of "housing unit" should be added, as COAH uses the term
throughout the rules. The definition should follow and adopt the definition used by the U.S. Census Bureau: "A housing
unit is a house, an apartment, a mobile home, a group of rooms, or a single room that is occupied (or if vacant is
intended for occupancy) as separate living quarters. Separate living quarters are those in which the occupants live and
eat separately from other persons in the building and which have direct access from the outside of the building or
through a common hall. The occupants may be a single family, one person living alone, two or more families living
together, or any other group of related or unrelated persons who share living arrangements.” The commenter supports
COAH's determination to abandon its 2004 definition of "housing unit,” which asserted that a unit in an "aternative
living arrangement,” as previously defined by COAH, is ahousing unit, which it is not according to the U.S. Census
Bureau.

RESPONSE: The Council does not believe it is necessary to amend the rule by adding a definition of "housing
unit" as suggested by the commenter. The Court, in its decision of In Re Adoption of N.J.A.C. 5:94, and 5:95 by the
Council on Affordable Housing, 390 N.J. Super. 1 (App. Div. 2007), certif. denied, 192 N.J. 71 (2007) upheld the
Council's decision to include those living in group quartersin the need. In this regard, the methodology remains the
same and there is no need to change it.

COMMENT: Doesthe phrase "access to" in the definition of "suitable site” mean that a site is currently served with
infrastructure that is structurally adequate and has available capacity to construct the proposed affordable housing
project? If so, sitesthat lack infrastructure capacity cannot be considered suitable. If not, any site could be offered as
suitable by a developer, regardless of environmental or natural resource capacity limitations which can only be
ascertained by an up-to-date Wastewater Management Plan. What proofs are required by the Council to determine that a
project "can be developed consistent with the Residential Site Improvement Standards and the rules and regulations of
all agencies with jurisdiction over the site"? Does the Council intend to assume that any project site, regardless of its
size, scale or location "can be developed consistent” with the requisite standards? If the Residential Site Improvement
Standards (RSIS) are specifically mentioned, should other regulations such as those at DEP including Water Quality
Management Planning be referenced as well?

RESPONSE: Under the Council's proposed rules at N.J.A.C. 5:97-3.13(a), one of the criteriafor evaluating site
suitability is evidence that the site has access to water and sewer infrastructure with sufficient capacity and is consistent
with the applicable area wide water quality management plan submitted to or under review by DEP. Sites within
Planning Areas 1 or 2 or located within a designated center or located in an existing sewer service area are the preferred
location for municipalitiesto address their fair share obligation. To clarify the intent of N.J.A.C. 5:97-3.13(a)3, afuture
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rule amendment will add definitions of "sewer capacity” and "water capacity,” and the provision will be revised to
reference them. The definitions recognize on-site facilities, thereby addressing situations in which municipalities must
rely on development on septic systems. In a future amendment, the Council will strengthen its rule to require that
clustering, lot size averaging and/or attached housing be permitted in inclusionary zones. With regard to the
commenter's question regarding the RSIS, the Council has historically defined "approvable" to mean a site that may be
developed in amanner consistent with the rules or regulations of all agencies with jurisdiction over the site, that is, it is
expected to be developed in amanner consistent with the RSIS and other applicable regulations. The rule does not state
that the municipality must demonstrate compliance at the time of petition, but rather once it is developed it must be
developed consistent with the RSIS, if applicable.

COMMENT: "Realistic opportunity" - Will COAH examine the "financial feasibility of each proposed mechanism"
in every municipality, asimplied by this definition?

RESPONSE: COAH requires municipalities under its jurisdiction to determine whether proposed affordable
housing mechanisms provide a realistic opportunity for the creation of that mechanism within the period of substantive
certification, and provide substantiation of this opportunity in its petition.

COMMENT: "Supportive and specia needs housing" and "supportive shared living housing” - These are helpful
additions to the COAH terminology and awelcome repeal of the prior term "alternative living arrangements." However,
COAH should track closely the Census Bureau definitions of such terms, asthis type of "housing” is classified by the
Census Bureau as "group quarters,” which isindeed the term COAH usesin Appendix A. Under the Census Bureau
definitions, "households' livein "housing units' and individuals live in "group quarters." COAH should fully adopt this
distinction and delete "or households' from these definitions.

RESPONSE: The Council's definitions for "supportive and special needs housing" and "supportive shared living
housing" include permanent supportive housing as well as supportive shared living housing which credits by the
bedroom. As aresult, the Council uses both terms. In afuture rule proposal, the definition for "supportive shared living
housing" will be amended to no longer reference households, the definition for "supportive and special needs housing”
will be amended to state that it can be either individuals or households, not both, and the definition for "permanent
supportive housing" will be amended to only include househol ds with individuals with special needs, not just
househol ds.

COMMENT: "Unmet need" - Thisis ahelpful addition and COAH's more vigorous enforcement of satisfaction of
the Prior Round unmet need is welcomed.

RESPONSE: The Council thanks the commenter for his support.

COMMENT: It is understood that the methodol ogy incorporates the regional asset limit; however; it hasto be
revised so that thislimit does not impact a senior citizen or a household moving into an age restricted unit in terms of
their household's income eligibility. Many seniors today have no other assets, limited income, and need to sell their
unencumbered homes to live off the equity. These households should not be penalized for not leveraging themselves at
a point when they need the liquidity the most.

RESPONSE: The comment isin reference to the Uniform Housing Affordability Controls, N.J.A.C. 5:80-26.1,
which are promulgated by the N.J. Housing and Mortgage Finance Agency, not COAH. The Council will forward the
comments to the Agency, who may address the concerns in a future rule amendment.

COMMENT: "Planning Ared" - COAH must take a more aggressive role with the Office of Smart Growth to assure
that there are sufficient planning area and center designations within the State Plan to provide for the needed affordable
housing under the growth share formula.

RESPONSE: The Council is dedicated to working with its sister agencies in furtherance of its constitutional
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mandate to provide affordable housing to the low and moderate income residents of the state. The Council encourages
municipalities to seek plan endorsement and center designation. Additionally, the Council is working on an updated
MOU with OSG to further the policy coordination between the two agencies.

COMMENT: The definitions for "permanent supportive housing" and "supportive housing”" must be clarified. The
definitions conflict with the information contained in N.J.A.C. 5:97-6.10(a). Specifically, there is confusion between
what constitutes supportive housing and what is considered "permanent” supportive housing. This distinction is
important because the unit of credit is different for supportive housing and permanent supportive housing. Specificity is
necessary for Plan preparation.

RESPONSE: The definitions for "permanent supportive housing” and "supportive shared living housing” will be
revised in afuture rule amendment to eliminate any confusion between the two definitions.

COMMENT: The definition of "family unit" needs to be clarified. Thisis an important definition as 50 percent of
the Growth Share must be family units. The definition should clearly state housing types that are not family units. For
example, the rules must clarify whether family units solely exclude age-restricted housing, or if supportive housing and
permanent supportive housing also is excluded. The definitions in the draft rules are unclear.

RESPONSE: A family unit must be available to the general public and may not be restricted to any segment of the
population. Therefore, age restricted units, supportive housing and permanent supportive housing may not be used to
fulfill the family unit requirement.

COMMENT: The commenter applauds the Council for providing clear direction in the revised regulations as to the
definition of credits. It is clear that prior round bonus credits are only awarded for built units.

RESPONSE: The Council appreciates the commenter's support.

COMMENT: The following definitions should be amended: "adjustment" - the definition should be amended to
also include "or reduce the municipal growth share obligation”; "durational adjustment" - the definition should be
amended to change "prior round affordable housing obligation" to "fair share obligation™; "realistic devel opment
potential" - the definition should be amended to change "prior round affordable housing obligation” to "fair share
obligation"; "suitable site" - the definition should be amended to a so include "free of encumbrances or other
environmental constraints which would"; "unmet need" - the definition should be amended to change "prior round
affordable housing obligation" to "fair share obligation"; and "vacant land adjustment” - the definition should be
amended to change "prior round affordable housing obligation" to "fair share obligation™.

RESPONSE: The current definition of "adjustment," which reduces a municipality's 2004 through 2018 household
and employment projections, is accurate because a municipality may not seek an adjustment to reduce its growth share
obligation, only its projection. The Council will be amending the definition of "durational adjustment” in afuturerule
proposal, so that it means a deferral of the prior round or projected growth share affordable housing obligation based on
lack of infrastructure pursuant to N.J.A.C. 5:97-5.4. The Council believes that the definitions for "realistic development
potential," "suitable site,” "unmet need" and "vacant land adjustment” do not need to be changed as they accurately
apply only to the prior round affordable housing obligation.

COMMENT: "Growth Share" - The definition of the non-residential component of Growth Share should be revised
to delete references to newly created jobs, which are difficult for municipalities to count, and should instead refer
exclusively to sguare feet of new non-residential development, which is easy to count and is reported to DCA by local
construction officials.

RESPONSE: The Council's methodology in Appendix A is based in part on a projection of employment growth
between 2004 and 2018 using NJDLWD projections. Therefore, the Council believes that it is appropriate to measure
new or expanded sguare footage of non-residential space and relate such new construction and expansion to job
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creation. The Council does not believe the change to the definition is necessary or consistent with the Council's
methodol ogy.

COMMENT: The Council should supplement the definition of "reconstruction" by adding: "reconstruction also
includes the installation of a code-compliant manufactured home on a new or pre-existing manufactured home site."

RESPONSE: The Council appreciates the commenter's suggestion. As previoudly discussed, the Council will
propose amendments in the future to address the unique concerns of the manufactured housing community.

COMMENT: Add: "'Agricultural development' means construction for the purposes of supporting common
farmsite activities, including but not limited to: production, harvesting, storage, grading, packaging, processing, and the
wholesale and retail marketing of crops, plants, animals, and other related commodities and the use and application of
techniques and methods of soil preparation and management, fertilization, weed, disease, and pest control, disposal of
farm waste, irrigation, drainage and water management, and grazing." This definition is based upon the definition from
the Agriculture Retention and Development Act.

RESPONSE: The Council does not believe it is necessary to include a definition for "agricultural development" as
the term is not used anywhere in therule.

COMMENT: The commenter recommends including a definition of vacant land. The definition should include land
available for development, which isnot in active use. There are references in the rules that are confusing agricultural
land with vacant land.

RESPONSE: The Council does not believe that this change is necessary. Municipalities that seek an adjustment to
their affordable housing obligation may remove agricultural lands not aready preserved from the vacant land inventory,
as these lands are considered as passive recreational lands. The Council practice with regard to this issue remains
unchanged from N.J.A.C. 5:93. If theland is aready designated as passive or active recreation, these parcels may be
removed from the vacant land inventory even if they are over the three percent cap. If additional sites are proposed for
designation, these sites may only be excluded from the vacant land inventory if they are within the three percent caps
for active and passive recreation lands respectively, for the whole municipality pursuant to 5:94-5.2(d)6 and 7. The
municipality then has one year to purchase and limit these lands for active and passive recreation. Although the Council
understands the necessity to preserve these lands, the Council is also concerned with the scarcity of land in the state.
The percentage for active recreation is consistent with the Balanced Land Use guidelines in the New Jersey Statewide
Comprehensive Outdoor Recreation Plan and the percentage for passive recreation is consistent with the Fair Housing
Act (at N.J.S.A. 52:27D-310.2).

COMMENT: It appears that the growth share requirements will not be assessed against the actual residential and
job growth that occurred between 1999 and 2004. Thisis completely unacceptable, given that a significant amount of
residential construction occurred during this period. The regulations should adopt a simple and straight forward
approach: the new growth share ratios should be applied retroactively to the actual number of units constructed within
each municipality from 1999 to 2004. After subtraction of any affordable units actually built, the remainder should be
added to the projected growth share requirement for the years 2004-2018 and become part of a municipality's total
growth share obligation.

RESPONSE: The Council's approach regarding the starting point for the cal culation of growth remains unchanged
from the December 20, 2004 adopted third round rules and was not overturned by the Appellate Division in its 2007
decision. The methodology employed by the Council identifies need based on household formation from 1999 to 2018
and delivers this need based on a compressed delivery period from January 1, 2004 through December 31, 2018.

COMMENT: The commenter supports the increase from one unit for every 25 jobs to one for every 16, but
contends that it does not go far enough. The methodology used to arrive at this figure (new or expanded non-residential
construction) does not adequately capture the predominance of low-wage work (at least half of al current and projected
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jobs pay wages below the real cost of living), nor doesit reflect the increase in lower-wage employment attributable to
existing, unexpanded facilities, or based off-site in homes, etc. (Examples: nursing home workers and home health
aides, which are among the fastest growing jobs.) This number should be recal culated, and might be more properly
assessed at one for three or four.

RESPONSE: Appendix A, Growth Share Methodology, sets forth the methodology used to determine the growth
share ratios. The employment growth ratio was determined by using New Jersey's projected affordable housing need,
reduced by secondary sources, as the numerator which was divided by the projected employment growth for 2004
through 2018. The projected employment growth was based on the difference between Econsult's employment estimates
for 2004 and 2018, or 722,886. Econsult used employment data from the New Jersey Department of Labor and
Workforce Development to complete its analysis, which is set forth at Appendix F. Through Econsult's analysis and the
resulting growth share ratios, the number of new jobs created has been connected to the resulting affordable housing
need of the region. The Council is unable to directly connect alow or moderate income individual whose employer is
located in a specific municipality to the affordable obligation of that municipality. Additionally, the Council is unable to
directly connect an individual earning a specific salary (which may be classified as low or moderate income) to the
obligation of the municipality in which he or she works. Thisis because all affordable units provided under COAH's
certification process must be affirmatively marketed, and all individuals and households residing in those units must be
certified. The Council believes that the growth share ratio for both housing and employment growth accurately and
effectively address the need for affordable housing within the state for the period of time 2004 through 2018.

COMMENT: The commenter supports the increase in growth share from one for eight to one for four. However, as
is noted above the needs assessment that underlies the adjusted ratios is inadequate by afactor of four or five.
Consequently, the ratio should be closer to one for two or one for three.

RESPONSE: Appendix A, Growth Share Methodology, sets forth the methodology used to determine the growth
share ratios. The housing ratio was determined by using 60 percent of New Jersey's projected affordable housing need,
adjusted by secondary sources, as the numerator which was divided by the projected housing unit growth for 2004
through 2018. The projected housing unit growth includes the expected increase in units over the prescribed period of
time. Units required to deliver prior round obligations are subtracted from the total projected housing growth. The
Council believes that the growth share ratio for both housing and employment growth accurately and effectively address
the need for affordable housing within the state for the period of time 1999 through 2018. The numerator in both of
these ratios sums to New Jersey's projected affordable housing need. Thistotal is calculated based on an estimate of
future housing need as a percentage of future housing overall growth, as was done in the previously adopted Third
Round Substantive Rules. The Council's consultants used the most recent and best data available and estimated that
future need will grow asit hasin the past. This assumes that in the period for which the Council is projecting need
(between 1999 and 2018), low- and moderate-income househol ds (those with incomes below 80 percent of their
regional medians) represent the same percentage of all households as they do in 2000 (according to the 2000 U.S.
Census 5-Percent Public Use Microdata Sample (PUMS)). Low- and moderate-income owners with significant assets -
those who have paid off their mortgages and spend less than 38 percent of their income on other housing costs - are
removed from this total, and low- and moderate-income residents of non-institutional group quarters are added to this
total, to reach a"Tota Projected Need (1999-2018)" of 131,297 households. Some of these households are
accommodated by supply responses including " Secondary Sources of Supply.” These adjustments to the composition
and value of the housing stock include filtering and residential conversions (which can decrease the demand for
affordable housing) and demolitions (which can increase the demand for affordable housing). In al, these Secondary
Sources of Supply are expected to reduce New Jersey's projected affordable housing need by 15,631 units, or from
131,297 to 115,666. This numerator (115,666) is then divided by two denominators - projected housing unit growth
from 2004 to 2018 and projected employment growth from 2004 to 2018 - to create two Growth Share Ratios, one for
housing and one for employment. Projected housing unit growth incorporates the expected increase in units over this
time period as well as the predicted number of replacement units required. Also, units required to deliver prior round
obligations are subtracted from this total, resulting in a statewide figure for housing unit growth of 324,813. Projected
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job growth is simply based on the difference between Econsult's estimates for 2004 and 2018 employment, or 722,886.

COMMENT: The rules should be clarified to provide that a knowledgeable agency or third party will review the
financial feasibility of each project in the Fair Share Plan to ensure that market conditions and devel opment economics
doin fact create arealistic opportunity for the projects to be built.

RESPONSE: The Council intends to continue its past practice of acting in consultation with the DCA Division of
Housing or other appropriate State agencies when needed, and intends to continue this practice. The Council does not
believe that the rule requires clarification in this regard.

COMMENT: The definition of "age restricted housing” seems to include the other 20 percent that can be used for
family housing. If this other 20 percent is developed as affordable family housing, would these units still be considered
"age restricted” just because of the development they are located within? If so, allowances should be made so that this
20 perent would be considered family housing in these instances.

RESPONSE: The Council has clarified the definition of age restricted housing. The Federal Fair Housing Act, at 42
U.S.C. 83607 states that in order for a housing development to be specifically marketed as an age restricted
development, all units must be intended and operated for occupancy by persons 55 years of age or older and that at |east
80 percent of the unitsin an age restricted development must be occupied by at |east one person who is 55 years of age
or older. While the remaining 20 percent may be occupied by persons not meeting the 55 years of age minimum, the
units that such persons occupy must still be marketed as age restricted, therefore they cannot be credited by COAH as
family housing.

COMMENT: The definition of "market-rate units" should be modified to exclude units that are income restricted to
middle-income households. Since the proposed rules acknowledge a new class of potentially restricted housing called
"middle income," this class of housing should also be excluded from the definition.

RESPONSE: The Council isdirected by the Fair Housing Act, at N.J.S.A. 52:27D-302a, to address the need for
housing among people earning 80 percent of median income and less, and the proposed methodology is required to
address that legislative mandate. Absent alegislative change to the Fair Housing Act, COAH's mandate remains to
serve those residents whose income is below 80 percent area median income (AMI). The Council was created by the
Fair Housing Act to address the need for low- and moderate-income housing caused by municipal exclusionary zoning.
Low- and moderate income housing is defined as housing reserved for occupancy by households with a gross household
income equal to or less than 80 percent of the median gross household income for households of the same size within
the housing region in which the housing is located, as set forth in Mt. Laurel 1.

COMMENT: The Council should supplement the definition of "rehabilitation” by adding the following sentence:
"Rehabilitation also includes the installation of a code-compliant manufactured home on a pre-existing mobile home
space."

RESPONSE: The Council appreciates the commenter's suggestion. As previously mentioned, the Council will
consider amendments in the future to address the unique concerns of the manufactured housing community.

COMMENT: The Council should amend the definition of "elder cottage housing opportunities’ (ECHO) units to
add areference to manufactured homes.

RESPONSE: The Council appreciates the commenter's suggestion. As previously mentioned, the Council will
consider amendments in the future to address the unique concerns of the manufactured housing community.

N.J.A.C.5:97-2

COMMENT: Municipalities should be subject to a growth share of one affordable unit for every eight market rate
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units constructed and one affordable unit for every 25 jobs realized during the time period from January 1, 2004 through
the date of formal adoption of the proposed third round rules. If the proposed ratios of one affordable unit for every four
market rate units constructed and one affordable unit for every 16 jobs realized are imposed upon municipalities for
units constructed prior to the adoption of the proposed regulations this retroactive requirement would punish
municipalities for abiding by the regulations in effect at the time.

RESPONSE: The rule will be amended in the near future to provide for a bonus for affordable units that received
municipal approvals (preliminary or final approvals) or were included in a redevel opment agreement between
December 20, 2004 and June 2, 2008. The units had to have been proposed to address a municipality's growth share
obligation in athird round Housing Element and Fair Share Plan that was included in a municipal petition for third
round substantive certification between December 20, 2004 and January 25, 2007.

COMMENT: The requirement that the municipality must construct the affordable housing unitsis financially
onerous to the municipalities. State aid has decreased. There are caps on the amount a municipality may increase its
budget. Accordingly, it isimpossible to have the municipality construct affordable housing at its expense and yet
comply with the budgetary cap requirements of State law.

RESPONSE: Municipalities have amyriad of options to satisfy their obligation, including those that do not require
new construction through inclusionary zoning such as accessory apartment programs, market to affordable programs,
redevel opment, regional contribution agreements and municipally sponsored programs. The rules include an option for
amunicipality to phase certain components of its plan based on the feasibility of the proposed mechanisms. The
Council believesthat it is the municipality's responsibility to determine appropriate affordable housing opportunitiesin
its master plan. Municipalities may a so apply for grants to create housing opportunities. Nonprofits can also assist
towns meet their affordable housing obligations.

COMMENT: Farm labor housing will not generate an affordable housing obligation. The N.J. Highlands Coalition
supports this sensible aspect of the proposed rules.

RESPONSE: The Council appreciates the commenter's support.

COMMENT: Of the three components making up the third round obligation, the second is the "prior round
obligation." In the 2004 regulations, the second component was "remaining second round obligation." By making a
purposeful change in the language, it appears COAH will now require municipalities to again prove their compliance
with the second round obligation in its entirety. The provision is unnecessary, and will lead to arenewal of disputes
over second round compliance. Municipalities should not be required to address their entire second round obligations
again. Only aremaining prior round obligation should need to be addressed in the third round. To do otherwise would
seem to reward those municipalities that did not comply with their prior obligations, especially if COAH changesits
mind on the prior compliance mechanisms. Additionally, this provision will discourage any court town from submitting
aplan to COAH for fear that COAH planners will disagree with judges and court mastersin the resolution of Mount
Laurel litigation. Since this provision was not required by the court in this remand, please explain why it was
undertaken.

RESPONSE: It is not the intent of the Council to require amunicipality that received credit for built units as part of
aprior round substantive certification to demonstrate again that the built affordable units meet the criteriain this
subchapter. However, any new units created since substantive certification will be required to comply with the criteria
in N.J.A.C. 5:97-4, depending on the rules that were in effect at the time.

COMMENT: COAH's requirement that municipalities plan for the entirety of COAH's projected growth share from
the outset will force municipalitiesinto revised zoning and will lead to speculative investment in sites with increased
densities created only to meet the projected growth. Sites that will be included in housing plans to meet a projected need
will be hard to remove when they prove unneeded because the growth did not occur.
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RESPONSE: The Council's third round rules do implement a "growth share" approach to affordable housing by
linking the actual production of affordable housing with municipal development and growth. However, In the Matter of
the Adoption of N.J.A.C. 5:94 and 5:95, by the Council on Affordable Housing, 390 N.J. Super. 1 (App. Div. 2007),
certif. denied, 192 N.J. 72 (2007), the New Jersey Appellate Division stated that, "If municipalities with substantial
amounts of vacant land and access to infrastructure can decide for themselves whether and how much to grow, it is
highly likely that housing opportunity will fall far short of identified housing need.” 1d. at 56. With this, the Court
placed two limitations on the previous growth share approach the Council took which relied on municipally derived
projections: the growth share methodology must contain a sufficient check on municipal discretion in adopting a master
plan and zoning ordinance; and the growth share methodology must be based on data from which it can reasonably be
concluded that the all ocation formulawill result in satisfaction of the statewide and regional needs. Therefore, the
revised growth share approach reliesin part on independent household and employment growth projections, which each
municipality will utilize in itslong range planning for affordable housing. Municipalities are required to construct or
otherwise provide affordable housing in proportion with actual residential and non-residential development. If the actual
growth share obligation is less than the projected growth share obligation, municipalities will be required to zone or
provide other mechanisms permitted by N.J.A.C. 5:97-6 in keeping with their projections. The actual obligation will be
determined based upon what actually occurs and affordable housing production must keep pace with market-rate
growth. The commenter should note that municipalities have a myriad of options to satisfy their obligation, including
those that do not require inclusionary zoning on vacant land such as accessory apartment programs, market to affordable
programs, redevel opment, and municipally sponsored programs. In addition, Council's rules provide flexibility in
addressing the affordable housing obligation by providing an option for municipalities to phase certain components of
its plan based on feasibility of the proposed mechanisms. In this case, a detailed implementation schedule is required,
which includes deadlines for submission of documentation to the Council.

COMMENT: Municipalities, rather than COAH, should have the power to determine their own affordable housing
obligations. By not allowing any growth at all, amunicipality can completely avoid the obligation to provide any new
affordable housing. The proposed rules merely assume that municipal growth will be consistent with the State Plan,
ignoring both the non-regulatory nature of the State Plan and the history of New Jersey's development since the State
Plan'sinception that indicates that municipal growth has indeed, has not been consistent with the State Plan.

RESPONSE: The growth share methodology employs the basic tenet that where growth occurs, that growth can
and should provide opportunities for households of all incomes. The Council believes that sound planning practice is
precisely the tool that can allow this to occur. When using inclusionary zoning as an affordable housing delivery option,
compact forms of development in areas with existing or planned infrastructure is preferred. Where thisis not possible,
alternative design principles could serve as a viable approach. In afuture amendment, the Council will strengthen its
rule to require that clustering, lot size averaging and/or attached housing be permitted in inclusionary zones. Thisis
particularly important in PA 4, 4B and 5 where reductions in site improvement costs and careful water quality
management planning can represent significant cost reductions to aid in the production of affordable housing.
Additionally, where local decision makers determine that inclusionary zoning is not a viable approach to providing
affordable housing, municipalities have a myriad of options available for meeting their affordable housing obligations,
of which inclusionary development is only one option. Additional options that do not rely on new inclusionary
development include the market to affordable program which allows a buying down of existing market-rate units,
reconstruction of existing units, municipally sponsored rental programs and accessory apartment programs. Programs
available to municipalities are detailed in N.J.A.C. 5:97-6.6 through 6.16.

COMMENT: The proposed COAH regulations would result in a growth obligation for our municipality that is
almost doubl e the estimate derived from North Jersey Transportation Planning Authority (NJTPA) household and
employment projections. The proposed regulation would also create a rehabilitation obligation within the Township
where none previously existed.

RESPONSE: The Council elected to use the NJDLWD projections as the basis for its household and employment
growth projections. These were found to be the most reliable Statewide projections available for severa reasons. First,
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there is a common methodology for forecasting population and employment for all New Jersey Counties.
Methodological and data consistency is the primary concern in choosing a set of projection data that applied uniformly
across the state. Since the NJDLWD projection models have built-in connection of population and economic changes,
the projection method is not only consistent across geography but across sectors. Prepared separately by three different
metropolitan planning organizations (MPOSs), the county projections from MPOs do not add up to an agreeable State
total. Since the South Jersey Transportation Planning Organization (SJTPO) does not report its projection methodol ogy
in its website, it cannot be evaluated in detail. The county population projection models used by Delaware Valley
Regional Planning Commission (DVRPC) and the NJTPA are similar in terms of using countywide and region-wide
cohort survival techniques, but their county employment models differ significantly. DVRPC uses an employment
to-population/household method while NJTPA uses the NJDLWD, the New Y ork Metropolitan Transportation Council
(NYMTC) and aregional shift-share method to estimate the county employment range. NJDLWD projections, on the
other hand do not have such methodological inconsistencies. The NJDLWD approach provides a consistent
methodology inits projection of county population and employment by industry (work place based).

COMMENT: The proposed rules require a municipality to prepare an inventory of all vacant non-residential space
by use group at the time of petition. The inventory isthen subject to future growth share obligation when the
non-residential spaceis reoccupied. Under COAH's formulation, the normal cyclical market process in the commercial
and industrial sectors will now impose new affordable housing obligations upon a municipality, in effect adding new
affordable units each time a vacant building is reoccupied. This process will discourage smart growth and municipal
initiatives to maximize reuse of existing sites because COAH's rules do not enable a municipality to collect a
development fee to offset the cost of the new obligation.

RESPONSE: The Council received numerous comments stating that its proposed approach for measuring jobs
gained and lost in vacant space was not feasible. The Council will amend its rulesin the near future to no longer
calculate an obligation through re-occupancy. An obligation will be created only when space is refitted in such away
that causes an expansion. In addition, the rules will be amended to permit job loss to be subtracted from actual growth
based on demolition permitsissued by square footage provided the structure was occupied one year prior to the
demoalition. Partially occupied or vacant structures could not be subtracted from actual growth.

COMMENT: It isunclear how growth share would work with the transfer of development rights. When towns send
their development out into areceiving area, that receiving area of that town that gets the growth share obligation as
well. The builder now has to go out and buy a credit to build extra units, hasto go out and pay impact fees, which may
prevent TDR from happening.

RESPONSE: The Council appreciates the commenter's concern. The commenter should note that pursuant to the
Municipal Land Use Law (MLUL), municipalities considering a TDR program are required to get approval from the
State Planning Commission (SPC). The Council intends to work cooperatively with the SPC and will reviseits
Memorandum of Understanding with the SPC in the near future. Also, pursuant to the MLUL, approval of a TDR
program is predicated on the viability of the TDR plan. A municipality would have to demonstrate that an inclusionary
development isredlistically achievable within a TDR program. COAH recognizes that this will be challenging and will
work with municipalities that are considering a TDR program. In addition, the consititutional obligation to provide
affordable housing still exists for municipalities with or considering TDR programs and there are many options
municipalities can choose from to address this obligation. The Council will also amend itsrulesin the near future to
provide a Smart Growth bonus for affordable units created in PA 1, 2 or Designated Centers as part of a Transit
Oriented Devel opment.

COMMENT: If amunicipality has no history of issuance of non-residential certificates of occupancy for the seven
years preceding the regulations, and if COAH has recognized there isinsufficient land in amunicipality to
accommodate affordable housing, and the population has remained essentially the same since 1970, explain how a
projected residential unit growth of 94 new units through 2018 isjustified.
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RESPONSE: In preparing the vacant land analysis, COAH's consultants used the most currently available
Statewide and/or regiona geospatial data that had been collected, developed or prepared by the Office of Smart Growth,
Department of Agriculture and Department of Environmental Protection (NJDEP). Many individual municipalities and
counties have developed GIS databases based on local property tax parcel information, and amended it to include local
knowledge of land uses and constraints. However, that datais not available for all municipalities and counties, and most
of what has been prepared has not been reviewed for completeness and consistency by NJDEP or the Office of Smart
Growth. COAH anticipates that accurate and uniformly prepared parcel based datawill be available on a Statewide
basisin several years, and it hopes to use this datain the future. COAH's Third Round rules provide a mechanism for
municipalities to seek a growth projection adjustment based on lack of available land. Further, the Council will not
consider the land that was previoudly utilized in calculating a second round vacant land adjustment as vacant for the
purposes of calculating athird round growth projection adjustment.

COMMENT: The new ratios requiring that one affordable unit be built for every four market rate units, and one
affordable unit be created for every 16 jobs, are realistic and appropriate and will maximize affordable housing
opportunities where current devel opment istaking place. Thisincreaseisin keeping with New Jersey's Mount Laurel
doctrine and recognizes our state's urgent need for affordable housing.

RESPONSE: The Council appreciates the commenter's support.

COMMENT: Business retention isa critical element of urban revitalization. Businesses sometimes need to relocate
to new facilities do to technological obsolescence of the existing building or because they simply need more space to
grow. Where relocation is needed it isimportant to cities to be able to provide a new location within the same city in
order to retain the existing business and the jobs and tax revenues that it provides. New structures and additions that are
needed to retain existing business within a municipality should be exempted from the cal culation of municipal growth.

RESPONSE: The Council will amend its rulesin the near future to no longer calculate an obligation through
re-occupancy. An obligation will be created only when space is refitted in such away that causes an expansion. In
addition, the rules will be amended to permit job loss to be subtracted from actual growth based on demolition permits
issued by square footage provided the structure was occupied one year prior to the demolition. Partially occupied or
vacant structures could not be subtracted from actual growth.

COMMENT: Set-Aside Ratios Are Too High (N.J.A.C. 5:97-2). The set aside ratios under the rule have staggering
cost implications. The mandated costs to transfer, subsidize or create affordable units will assure along, long recovery
from the housing downturn. Affordable housing fees to construct non-residential floor area (an additional $11.00to $
32.00/sguare foot depending on use) will make looking beyond New Jersey more attractive for anyone hoping to build a
warehouse or other industrial or commercia building. No cost-generating exactions should be authorized until afull
economic impact analysisis prepared to assess the effects of this proposal on New Jersey's economy.

RESPONSE: The Council does not believe its methodology will negatively affect New Jersey's economic growth.
In addition the Council is considering the following: -- The Council will amend itsrulesin the near future to provide a
Smart Growth bonus for affordable units created in PA 1, 2 or Designated Centers as part of a Transit Oriented
Development. -- The Council will amend itsrules in the near future to provide a redevel opment bonus for affordable
housing located in redevelopment areas. -- Municipalities have the flexibility to use a variety of mechanisms; and can
choose based on economic goals to assess a developer a payment in lieu. -- FHA determined that each municipality has
an obligation to address its region's fair share obligation. The Council is responsible for determining each municipality's
obligation using a growth share approach, based on municipal housing and job growth. -- The Council has established
standardized payment in lieu to create predictability. -- Also, thereis a pending bill in the Assembly, A500, that would
eliminate payment in lieu for non-residential sector and instead impose a statewide devel opment fee.

COMMENT: Home Rule vs. COAH Rules (N.J.A.C. 5:97-2). Trying to prove alack of vacant land in order to
reduce the COAH housing allocation may open local zoning to State manipulation, as COAH would be able to seek out
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additional available sites and force the municipality to rezone for an overstated complement of growth. Vacant land
capacity estimates used by COAH assume that growth will occur at equal or greater densities than seen in historic
development patterns, despite the lowered densities that have resulted from widespread zoning changes around the State
during the past several decades.

RESPONSE: Guidance for a vacant land adjustment and a growth projection adjustment are included in the
proposed rules. While the Council establishes presumptive densities for vacant land as part of the consideration for an
adjustment, the Council does not require these sites to be used for inclusionary development. Municipalities have
available amyriad of options for meeting their affordable housing obligations, of which inclusionary development is
only one option. These options are described in N.J.A.C. 5:97-6. For instance, municipalities may undertake a market to
affordable or an accessory apartment program. Municipalities may use devel opment fees and paymentsin lieu, among
other mechanisms, to finance affordable housing production.

COMMENT: If you're building on a brownfield next to a transit-friendly environment with a mixed-use project,
then you want to encourage it and your obligation maybe should be lower. If you're going to be building a giant
warehouse in the middle of afarm field in Jamesburg, well, maybe your obligation should be higher because no one
lives around there and peopl e have to commute and there's quite a bigger demand on services and on housing.

RESPONSE: The Council will amend its rulesin the near future to provide incentives for affordable housing
created in redevel opment areas as well as affordable housing created in smart growth areas near transit.

COMMENT: Our municipality received Plan Endorsement from the State Planning Commission on January 18,
2006. Contained in our Master Plan are the latest Housing Element and corresponding Fair Share Plan, adopted
November 7, 2005. By these efforts, our municipality has shown that it can incorporate affordable housing into the
ideals of smart growth. The Report on the Consistency of our municipality's Petition for Initial Plan Endorsement
clearly recognizes this where it states that, "This municipality has already demonstrated that they take their housing
obligations seriously and have the ability to comprehensively plan and design for it." By removing the Plan
Endorsement requirement, the proposed rules become inconsistent with the meaning and intent of the endorsement
process. If this requirement is removed, then the time and resources our municipality expended to achieve Plan
Endorsement appear wasted as no tangible results have been realized. Accordingly, prior round obligations should
remain or concessions should be made to municipalities that have achieved Plan Endorsement.

RESPONSE: The municipality is commended for receiving plan endorsement. The Council believes that such
municipalitieswill be at an advantage when petitioning COAH for substantive certification to the degree that they have
comprehensively planning for their affordable housing obligations as part of the plan endorsement process. It is
expected that such municipalities will process more quickly through the substantive certification process. The Council
does not believe that additional incentives are necessary. The Council determined to delete a blanket plan endorsement
requirement as it recognizes that such a requirement for all municipalities to obtain plan endorsement subsequent to
petitioning COAH may postpone a municipality's ability to obtain or maintain its substantive certification and
protection from builder's remedy litigation.

COMMENT: Several municipalities commented that the number of housing units reported for their municipalities
was understated or overstated for 2002 and 2004 and did not reflect actual growth.

RESPONSE: The methodology will be amended in the near future to update the method for calculating the existing
housing stock. The updated method will determine the year 2006 housing stock by using the housing counts from the
2000 Census, adding in new construction based on certificates of occupancy, and subtracting housing lost to
demoalitions. 2004 actual datawill be used as the starting point.

COMMENT: In many cases, the proposed employment projections incorporate job growth from non-residential
uses, such as educational institutions, that are excluded from the calculation of the growth share. Although a growth
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shareis not generated, the municipality is held to the higher projection that was based in part on the job growth resulting
from these ingtitutions. In these cases, COAH should allow a downward adjustment in the employment projections used
by COAH.

RESPONSE: The rule will be amended in the near future to further differentiate types of higher educational usesto
reflect those that do generate employment from those that do not generate employment.

COMMENT: The commenter believes the base line numbers utilized by COAH are inaccurate and have lead to a
disproportionate amount of the job growth and residential growth being assigned to our municipality. The employment
numbers currently being utilized differ substantially from the employment numbers originally used by COAH. The
original employment numbers were based upon employment projections adopted by the Metropolitan Planning
Organization (MPO). COAH should address the discrepancy between the baseline MPO employment numbers and the
baseline projections in the proposal and explain how their consultants arrived at the municipal employment numbers.

RESPONSE: While other projections exist, most notably MPO projections, the population and employment
projections provided by the NJDLWD were chosen to provide the county control totals for population and employment
for several reasons. First, there is a common methodology for forecasting population and employment for all New
Jersey counties. Methodological and data consistency is the primary concern in choosing a set of projection data that
applied uniformly across the State. Since the NJDLWD projection models have built-in connection of population and
economic changes, the projection method is not only consistent across geography but across sectors. Prepared
separately by three different MPOs, the county projections from MPOs do not add up to an agreeable State total. Since
the South Jersey Transportation Planning Organization (SJTPO) does not report its projection methodology in its
website, the Council's consultants cannot evaluate it in details. The county population projection models used by
Delaware Valley Regional Planning Commission (DVRPC) and the North Jersey Transportation Planning Authority
(NJTPA) are similar in terms of using countywide and region-wide cohort survival techniques, but their county
employment models differ significantly. DV RPC uses an employment to-popul ation/household method while NJTPA
uses the NJDLWD, the New Y ork Metropolitan Transportation Council (NYMTC) and aregional shift-share method to
estimate the county employment range. NJDLWD projections, on the other hand do not have such methodol ogical
inconsistencies. The NJDLWD approach provides a consistent methodology in its projection of county population and
employment by industry (work place based). It isreported in
http://mww.wnjpin.net/OneStopCareerCenter/L aborM arketl nformati on/lmi03/method.pdf. NJDLWD developed and
compared the merit of four projections models: Economic-Demographic Model; Historical Migration Model; Zero
Migration Model; Linear Regression Model. NJDLWD chose the Economic-Demographic Model as the preferred
model for the county population and employment projection. In this model, related methods are used. Cohort-survival
method is used to project population initially but the projection is adjusted by how future labor demand affects
age-specific migration. It should be noted that M POs make some projections at the municipal level. However, each
MPQ distributes the county totals to municipalitiesin different manners. Again, SJTPO does not report its method. The
allocation method used by NJTPA is similar to the Econsult method. However, DV RPC focuses on adjusting the
difference in the current forecast and the previous one; and relies much on the input of county planning staff to revise
the municipal forecasts. Once again, the inconsistency is problematic for devel oping statewide

COMMENT: Agricultural labor housing should be specifically made eligible for COAH housing on New Jersey
farmland preserved farms, even though it would not be affirmatively-marketed in the usual sense. Thereis a deed
restriction in the Farmland Preservation Program which states that agricultural labor housing must be for Iaborers on the
farm, and that no agricultural labor housing may be occupied by arelative of the owners of the farm. Therefore,
agricultural labor housing could be eligible for COAH credit under the following conditions: 1. The unit must be
located on a Farmland Preserved property in the New Jersey Farmland Preservation program (not on afarm that simply
has farmland assessment.); 2. The occupant must be income-eligible, and must meet all requirements of the COAH
guidelines, except that at least one occupant of the COAH unit may be employed by the farmland preserved farm, and
work on the farmland preserved farm; 3. The amount of value for such housing would be in accordance with COAH
guidelines for rentals, and 4. All other requirements for management must meet the requirements already-established in
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the municipality's COAH-approved operating manual for COAH rental units.

RESPONSE: The Council appreciates the commenter's suggestions. However, the New Jersey Supreme Court's
Warren decision has generally invalidated residential preference for units that meet aregional need and provided very
specific guidelines on any future residential preference, with the exception of age-restricted housing unlessit is
incorporated into the methodology. Farm labor housing is not included in the Council's methodology and therefore
cannot be used to address municipal obligations at this time. The Council recognizes that because this type of housing is
specifically designed for farm laborers and is so integrated within the commercial farm, it could not be sold or rented as
market rate housing. Therefore, under the proposed rules farm labor housing does not incur a growth share if
constructed on acommercial farm and classified as R2, R3 or R5 by the Uniform Construction Code.

N.J.A.C.5:97-2.1

COMMENT: To the extent a municipality has actual information, or projections regarding residential and non
residential growth, which already have been developed as part of its planning activities generally, for Master Plan
adoption or re-examination, or for earlier work that it has performed to addressiits third round growth share obligation,
and to the extent any such information reflects actual growth, or projects growth that exceeds COAH's projectionsin
Appendices A and B of Econsult's January 2, 2008 Allocation of Growth Report, such a municipality should be required
to use such information. Otherwise, affordable housing opportunities will be lost and efforts will be made to seek
always the lowest possible outcome of growth. Thiswill foster adenial of affordable housing opportunities and collides
with the clear purpose, intent, and objective of the Fair Housing Act and the Mount Laurel doctrine. For example, if
"Anytown," itself, projects growth of 100 residential units (especially if its number reflects aforecast only to 2014, let
alone 2018), and non-residential growth of 160 jobs, or if Anytown's actual growth isthis high, and COAH's allocations
(Appendices A and B of Econosult) are for 50 residential units of growth and 80 non-residential units of growth, COAH
should require Anytown to use its projections, which are higher. Otherwise, legitimate justification for higher
allocations will be circumvented.

RESPONSE: The Council has established the independent household and employment projections for each
municipality in Appendix F. If actual growth were to exceed the projections, the municipality would be required to
construct or otherwise provide affordable housing in proportion with actual residential and non-residential development
during its period of substantive certification. It would be prudent for a municipality anticipating additional growth
above the projections to plan accordingly, but the Council believesit is sufficient to require municipalitiesto plan for
the COAH projections.

N.J.A.C.5:97-2.2

COMMENT: COAH has not addressed the conditions that are necessary for filtering. It has not addressed the likely
relationship between housing units and projected households as a result of the State's ever more restrictive land use
policies. Instead, COAH has developed another theoretical study to quantify filtering that occurred from 1993-1999 and
to project filtering from 1999-2018. The study does not demonstrate that filtering is occurring in New Jersey.

RESPONSE: The definition of filtering used in the analysisis grounded in the academic literature on the subject.
Moreover, this definition is more stringent than what is previously used. Using this definition, the consultants counted
the number of units that experienced significant downward changes in both value and income of occupants. Since the
resulting number is significantly greater than zero, COAH concludes that filtering has indeed occurred in New Jersey.

COMMENT: COAH's formulafor projecting filtering (presented at 40 N.J.R. 400) isincomprehensible. COAH has
not justified its determination of filtering based on the record in the rule proposal.

RESPONSE: The formulaisamultinomial logit, which enjoys widespread application in generating forecasts of
event probabilities and is commonly taught in mid-level statistics courses everywhere. The model is estimated viaa
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regression that computes the correlation between the direction of a unit's filtering and the enumerated factors affecting
this direction.

COMMENT: COAH definesfiltering as sound housing units that change hands over time and become available to
low and moderate income households at affordable prices. COAH's study on filtering does not establish the condition of
housing units. It does not establish that units have changed hands to low and moderate income households and it does
not establish that the housing that has purportedly "filtered" is affordable to low and moderate income households.

RESPONSE: While data on the physical condition of unitsis not extensive, the consultants dropped observations
for which the price was deemed to be unrepresentative of an up-to-code unit (for example, [<=]$ 10,000). Moreover, it
isunlikely that most units can be in such poor shape as to be considered uninhabitable because almost all lenders
require a home inspection. Since almost all lower-income households need a mortgage to finance the purchase of a
home, it isimplicit that the majority of the housing stock would have to pass a home inspection in order to be
purchased. Asfor the second two comments, the report clearly states what price and income cutoffs were used to
identify units that filtered downward and now qualify as affordable.

COMMENT: One of the pre-requisites of filtering is a surplus of housing. There is clearly no surplus of housing in
New Jersey.

RESPONSE: Both of these statements are problematic. First, filtering can occur if there is no surplus of housing.
Consider amunicipality with avacancy rate of seven percent. If newly built units become occupied by current residents,
they vacate their existing dwellings. Their previous dwellings can filter down to new occupants viain-migration of new
residents and/or new household formation by existing residents. The seven percent vacancy rate will then be the same as
it was prior to the construction of new units. Second, the comment implicitly assumes that a general lack of surplus
housing at the statewide level must also be true at the local level, and statistics comparing New Jersey's vacancy rate to
the U.S. average is provided to support this. According to the 2006 American Community Survey (U.S. Census), the
U.S. had anational vacancy rate of 11.6 percent. According to this same Survey, here are the vacancy rates of several
New Jersey municipalities: Camden: 21.1 percent, Newark: 13.9 percent, Trenton: 16.5 percent, Atlantic City: 21.6
percent. Clearly, these all exceed the national average, and often by a significant margin.

COMMENT: COAH has not addressed the five factors necessary for filtering to occur: a surplus of housing; a
surplus of new construction over new household formation; no major non-price barriers; moderate operating costs for
newly built units; and a limited number of poor households.

RESPONSE: The consultants cite a substantial body of peer-reviewed academic research on the dynamics and
characteristics of filtering, and use this research to derive adefinition of filtering. While thereis variation in this
research over the definition of, and prerequisites for filtering, it is widely respected as authoritative. Moreover, as the
consultants point out in the report, this definition is more rigorous than what was used in previous rounds because it
requires a change in both a housing unit's value and the occupant's incomes.

COMMENT: Non-profit entities and government buildings are uses that do not generate taxes for municipalities,
and as such, place a burden on the municipality by removing properties from the tax roles. In calculating growth share
obligations, will non-profit businesses and municipal job growth be calculated as part of a municipality's growth share
obligation?

RESPONSE: Y es, employment generated by municipalities and non-profit organizations are included in job growth
and generate an affordable housing obligation.

COMMENT: Requiring COAH obligations as a function of job growth has very dire implications for economic
growth in the State of New Jersey. The town can not accept the burden of COAH obligations generated by businesses,
and at the sametime, it islikely to lose business investment due to the cost of providing COAH units. What steps will
COAH be taking to ensure that job growth is not hindered by the new rules?
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RESPONSE: The Council does not believe its methodology will negatively affect New Jersey's economic growth.
In addition the Council is considering the following: -- The Council will amend its rulesin the near future to provide a
Smart Growth bonus for affordable units created in PA 1, 2 or Designated Centers as part of a Transit Oriented
Development. -- The Council will amend its rules in the near future to provide a redevel opment bonus for affordable
housing located in redevel opment areas. -- Municipalities have the flexibility to use avariety of mechanisms; and can
choose based on economic goal s to assess a developer a payment in lieu. -- FHA determined that each municipality has
an obligation to address its region's fair share obligation. The Council is responsible for determining each municipality's
obligation using a growth share approach, based on municipal housing and job growth. -- The Council has established
standardized payment in lieu to create predictability. -- Also, thereis apending bill in the Assembly, A500, that would
eliminate payment in lieu for non-residential sector and instead impose a statewide devel opment fee.

COMMENT: COAH's estimates of filtering demonstrate that only 25 percent of al filtering occurs outside of urban
areas. COAH has arbitrarily inflated the impact of filtering outside of cities by allocating 50 percent of filtering outside
urban areas. The impact of this policy decision arbitrarily reduces the housing obligation by 11,827 units.

RESPONSE: The Council elected to only use that component of filtering that would be occurring in suburban
locations in the future, recognizing that the Mount Laurel decisions were a response to exclusionary zoning in suburban
locations. While it isimportant to continue to promote affordable housing opportunities throughout the State, including
in urban areas, the Council aso recognizes the need to take into account affordable housing opportunities occurring
through filtering in non-urban areas. As aresult, the Council made the policy decision to focus its use of filtering asa
secondary source of supply on the filtering that occurs in suburban areas. As an aside, it isimportant to remember that
urban filtering continues to provide affordable housing opportunities. The data also supports an increased reliance on
suburban locations for filtering, although it is recognized that urban areas will also have a share of filtering in the future.
Thefiltering that occurred in the 1993 to 1999 period took place during atime when the New Jersey housing market
was in adown-to-flat period. From the 1999 through 2005 period, the housing market wasin an "up" state, and a
historically unprecedented one at that. In the earlier period, there was only modest amounts of new construction because
price levels were insufficient to cover the cost of construction, and declining-to-flat house prices also dampened general
demand for new homes. Consequently, price declines were most pronounced in built-up urban centers, while prices
declines were relatively more modest in suburban locales. This confined most filtering to older, urban centers. But,
during the more recent period, this dynamic was reversed. Significant price increases spurred significant levels of new
construction. While there were notable infill projects in some urban centers like Hoboken, most new home construction
has taken place in suburban locales. As construction proceeded even as the market cooled in mid-decade, the supply of
new homes exceeded existing demand. This dampening in demand was further exacerbated by the unprecedented
run-up in energy costs, which made heating, cooling and commuting to and from these newly constructed (mostly
suburban) dwellings even less attractive to many homeowners. Conversely, the relative lack of new supply in urban
locations combined with their relatively smaller size (and lower energy costs) and shorter commutes increases their
relative attractiveness. Conseguently, expectations are that suburbs will bear arelatively greater impact of the current
housing downturn and urban centers less than during the last downturn. Thus, the model incorporates all these factsto
predict that suburbs will experience arelatively higher percentage of filtering going forward while urban centers
experience arelatively lower percentage than they did during the last housing cycle.

COMMENT: Severa smart growth goals are achieved by moving businesses currently located in suburban settings
on septic systems into aregional center, not to mention the economic benefit of keeping the businessesin New Jersey. If
abusiness rel ocates within the same COAH region, how isit that anew COAH obligation is generated simply because
the jobs are moved to another municipality? Thisis even more disconcerting when municipalities are adjacent to each
other and existing employees will not need to relocate to work there.

RESPONSE: The Council will amend its rulesin the near future to permit job loss to be subtracted from actual
growth based on demolition permits issued by square footage provided the structure was occupied one year prior to the
demoalition. Partially occupied or vacant structures could not be subtracted from actual growth. In addition, the rules will
be amended at a future date to allow the subtraction of the equivalent number of jobs, as measured by use group in
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Appendix D, associated with the relocation of a hospital and/or nursing home from another municipality within the
same COAH region based upon the square footage of the original facility. Additional jobs, as measured by use group in
Appendix D, resulting from an expansion and/or addition of the relocated hospital and/or nursing home will accrue
growth share obligation.

COMMENT: COAH has alocated housing need based more on historical trends than based on the appellate court's
direction to allocate need to growth areas. As aresult, much of the housing need is allocated to places whereit is
unlikely to be built.

RESPONSE: COAH's consultants used the most currently available Statewide and/or regional geospatial data that
had been collected, developed or prepared by the Office of Smart Growth, Department of Agriculture, Department of
Environmental Protection (DEP) and the Highlands Council to identify vacant lands. The most recent version of the
State Plan Policy Map was used to determine appropriate densities for development inside sewer service areas, and the
DEP's septic density map to determine appropriate densities for development on lands outside sewer service aress.
COAH will be proposing amendments to its rulesin the near future to include arevised Vacant Land Report which
includes: -- Additional spatial data from DEP to increase the size of riparian buffers required along certain streams;

-- Use of zoning and land use spatial data made available by the Highlands to re-compute development capacity in the
Highlands Planning Area; and -- An estimate of the impact on future development capacity base resulting from
implementation of the pending DEP Water Quality Management Rules. These changes reduce the amount of vacant
land in sewer service areas and reduce the permitted development densities in areas outside of sewer service areas.

COMMENT: Forecasts developed by the Delaware Valley Regional Planning Commission (DVRPC) asthe
metropolitan planning organization for the 114 municipalities in Burlington, Camden, Gloucester, and Mercer counties
should be incorporated into the State's methodol ogy for defining future municipal-level housing unit and employment
allocations. DVRPC's adopted forecasts are used as a basis for the Commission's planning and modeling activities and,
therefore, help guide infrastructure investment in the region. DV RPC understands the State's intent to utilize a
consistent methodology for developing Statewide municipal-level growth projections. The commenter believes,
however, that DV RPC's forecasting methodol ogy incorporates county and local-level information that the proposed
Statewide projections fail to consider, and, in doing so, resultsin more realistic projections of future growth at the
municipal level.

RESPONSE: While other projections exist, most notably Metropolitan Planning Organization (MPO) projections,
the population and employment projections provided by the NJDLWD were chosen to provide the county control totals
for population and employment for several reasons. First, there is acommon methodol ogy for forecasting popul ation
and employment for all New Jersey counties. Methodological and data consistency is the primary concern in choosing a
set of projection data that applied uniformly across the state. Since the NJDLWD projection models have built-in
connection of population and economic changes, the projection method is not only consistent across geography but
across sectors. Prepared separately by three different MPOs, the county projections from MPOs do not add up to an
agreeable State total. Since the South Jersey Transportation Planning Organization (SJTPO) does not report its
projection methodology in its website, the Council's consultants cannot evaluate it in details. The county population
projection models used by Delaware Valley Regiona Planning Commission (DVRPC) and the North Jersey
Transportation Planning Authority (NJTPA) are similar in terms of using countywide and region-wide cohort survival
techniques, but their county employment models differ significantly. DV RPC uses an employment
to-popul ation/household method while NJTPA uses the NJDLWD, the New Y ork Metropolitan Transportation Council
(NYMTC) and aregional shift-share method to estimate the county employment range. NJDLWD projections, on the
other hand do not have such methodological inconsistencies. The NJDLWD approach provides a consistent
methodology in its projection of county population and employment by industry (work place based). It is reported in
http://mww.wnjpin.net/OneStopCareerCenter/L aborM arketl nformati on/lmi03/method.pdf. NJDLWD developed and
compared the merit of four projections models: Economic-Demographic Model; Historical Migration Model; Zero
Migration Model; Linear Regression Model. NJDLWD chose the Economic-Demographic Model as the preferred
model for the county population and employment projection. In this model, related methods are used. Cohort-survival
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method is used to project population initially but the projection is adjusted by how future labor demand affects
age-specific migration. It should be noted that M POs make some projections at the municipal level. However, each
MPQ distributes the county totals to municipalities in different manners. Again, SJTPO does not report its method. The
allocation method used by NJTPA is similar to the Econsult method. However, DV RPC focuses on adjusting the
difference in the current forecast and the previous one; and relies much on the input of county planning staff to revise
the municipal forecasts. Once again, the inconsistency is problematic for devel oping Statewide rules.

COMMENT: COAH's projection of need does not include 708,081 cost burdened households looking for
affordable shelter. Therefore, its calculation of housing need includes only about 15.6 percent of the total housing need.
Y et, COAH assumes that all units that "filter" to low and moderate income households will be occupied by low and
moderate income households that COAH has chosen to count. There is no reason to think that more than 15.6 percent of
filtering and residential conversions will benefit the low and moderate income households that COAH has chosen to
count.

RESPONSE: Units that filter to low and moderate income househol ds are identified based upon the median
household of the unit's Census Tract and COAH's income guidelines for affordability. Census Tracts are not
geographically large areas, and contain only afew thousand residents. As such, the within-tract population of Tractsis
quite homogenous with respect to ethnicity, education levels and incomes. For the filtering numbers to be biased against
low-income persons, Census Tracts would not only have to be remarkably heterogeneous in terms of income, but the
data would a so have to be biased so that home purchases in low-income tracts were disproportionately made by persons
with incomes significantly different than the Tract median. Both are highly improbable as individual hypothesis, and are
made even more improbable by their multiplication against each other, which is the necessary condition to support the
commenter's assertion.

COMMENT: COAH should not include sewer service areas outside of PA1 and PA2 and centersin its definition of
growth areas. Doing so overstates available land.

RESPONSE: Although efforts have been made by COAH to direct growth to Planning Areas 1 and 2, all
municipalities must provide an opportunity for the development of affordable housing within their communities. COAH
will be proposing an amendment to its rulesin the near future, which will include arevised Vacant Land Analysis that
indicates 65,000 acres of land in sewer service areas outside of PA1, PA2 and centers.

COMMENT: COAH's estimates of land capacity, as portrayed in Rutgers' Analysis of Vacant Land in New Jersey
And Its Capacity to Support Future Growth, are flawed by accepting current density levels of municipalities. It should
require densities that will absorb the affordable housing obligationsin the State's growth areas.

RESPONSE: COAH's consultants used the most currently available Statewide and/or regional geospatial data that
had been collected, devel oped or prepared by the Office of Smart Growth, Department of Agriculture, Department of
Environmental Protection (DEP) and the Highlands Council to identify vacant lands. The most recent version of the
State Plan Policy Map was used to determine appropriate densities for development inside sewer service areas, and the
DEP's septic density map to determine appropriate densities for development on lands outside sewer service areas.
COAH will be proposing amendments to its rules in the near future to include arevised Vacant Land Report which
includes: -- Additional spatial data from DEP to increase the size of riparian buffers required along certain streams;

-- Use of zoning and land use spatial data made available by the Highlands to re-compute devel opment capacity in the
Highlands Planning Area; and -- An estimate of the impact on future development capacity base resulting from
implementation of the pending DEP Water Quality Management Rules. These changes reduce the amount of vacant
land in sewer service areas and reduce the permitted development densities in areas outside of sewer service areas.

COMMENT: Inits rulemaking, COAH requires at least half of newly constructed affordable units to be affordable
to low income households. COAH has provided no evidence that any of the net filtering benefits any low and moderate
income households. If filtering occurs at all, there is no evidence that it benefits low income households. If COAH is
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going to use filtering as a concept, it must demonstrate that filtering is creating housing opportunities for low income
households.

RESPONSE: The degree to which afiltered unit is considered "affordable” is done by applying COAH's income
guidelines to the price of afiltered unit. Units which either filter up or have filtered down but remain unaffordable are
not counted as increasing the supply of affordable housing. Moreover, there is nothing in the research’s guidelines that
mandate differentiation between units that have filtered to moderate income households v. low income households.

N.J.A.C. 5:97-2.2(b)

COMMENT: The rehabilitation number for some municipalities seems to be higher than the actual number of
deficient units on the ground. Just as COAH has allowed municipalities to conduct a survey and seek areduction in the
rehabilitation component of their fair share, COAH should allow the same adjustmentsin its round three regulations.

RESPONSE: The Council will propose an amendment in the near future that would permit a municipality to
conduct an exterior housing survey to determine an actual count of deficient units occupied by low or moderate income
households, as permitted in N.J.A.C. 5:93.

COMMENT: The rehabilitation share established in Appendix B is inaccurate as applied to many municipalities.
Do the regulations permit municipalities to document that the number of deficient units occupied by low or moderate
income households is less than the number assigned in Appendix B? If not, why not?

RESPONSE: The Council will propose an amendment in the near future that would permit a municipality to
conduct an exterior housing survey to determine an actual count of deficient units occupied by low or moderate income
households, as permitted in N.J.A.C. 5:93.

N.J.A.C. 5:97-2.2(d)

COMMENT: The increase in the growth share ratio of one affordable unit for every four market units and one
affordable unit for every 16 newly created jobs is based upon inaccurate projections. The projection for growth set forth
in Appendix F based upon New Jersey Department of Labor and Workforce Development County Projections which do
not take into account the Master Plans and zoning ordinances for the municipalities creates a theoretical growth not
based in the reality of land use regulations within the 566 municipalities. The COAH projections and accompanying
ratios undermine, if not completely eliminate, the role that Master Plans and Land Use Ordinances are to play under the
land use scheme in the state. To say that a municipality can develop a Master Plan based upon all of the criteriathat is
set forth in the Municipal Land Use Law and yet require that the Master Plan and zoning ordinances create an artificial
projected number of affordable units manipulates the Master Plan and zoning ordinances to achieve a stated goal. When
the entity making the projection then adopts rules to implement that projection, it becomes a self-fulfilling prophecy and
the projection becomes reality because the municipalities are obligated to modify their land use regulations to achieve
the projected number.

RESPONSE: In the Matter of the Adoption of N.J.A.C. 5:94 and 5:95 by the Council on Affordable Housing, 390
N.J.Super. 1 (App. Div. 2007), certif. denied, 192 N.J. 72 (2007), the New Jersey Appellate Division stated that, "If
municipalities with substantial amounts of vacant land and access to infrastructure can decide for themsel ves whether
and how much to grow, it is highly likely that housing opportunity will fall far short of identified housing need.” Id. At
56. With this, the Court placed two limitations on the previous growth share approach the Council took which relied on
municipally derived projections: the growth share methodology must contain a sufficient check on municipal discretion
in adopting a master plan and zoning ordinance; and the growth share methodology must be based on data from which it
can reasonably be concluded that the allocation formulawill result in satisfaction of the statewide and regional needs.
Therefore, the revised growth share approach reliesin part on independent household and employment growth
projections, which each municipality will utilize in its long range planning for affordable housing. In order to respond to
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the Court's concerns, the Council determined that an adjustment to these projections should only be warranted by lack
of available land capacity, a process similar although not identical to the vacant land adjustment process.

COMMENT: The number of market rate residential units generating an affordable housing obligation should be
dependant upon the price of the market rate residential unit. New residential units targeting a municipality's or housing
region's median income or slightly above median income households should not generate a growth share obligation at
the sameratio as a luxury, single-family subdivision with large lots in an affluent community. The modestly priced
residential development is part of New Jersey's solution for promoting housing affordability and COAH should be
promoting the construction of such developments. Workforce housing, which is desperately needed in New Jersey,
should not generate the same affordable housing obligation as aresidential unit, which is only affordable to househol ds
with incomes severa times the median of the housing region.

RESPONSE: The Council's regulations are premised on the future need for affordable housing and the projected
growth throughout New Jersey during the third round period of substantive certification, 1999 through 2018. The
Council cannot permit the exclusion of market-rate units, even those priced for middle income households, asit is upon
this growth that the delivery ratios of one in five for residential and one in 16 for non-residential were created.
However, the Council will amend itsrules for inclusionary zoning in the near future to establish presumptive densities
based on SDRP planning area, which will also create additional housing opportunities though the market place for
workforce housing. The Council will also amend its rules on inclusionary zoning in the near future to provide a 15
percent set-aside for multifamily rental projectsin qualifying areas.

COMMENT: The rules must clearly state, for purposes of determining both the actual and projected growth share,
when to divide by four and when to divide by five. There has been much confusion about these cal culations since the
release of the draft rules.

RESPONSE: N.J.A.C. 5:97-2.4(a)2 has been clarified to indicate that a"municipality shall have an obligation of
one affordable housing unit among five residential units projected to be constructed. For the purpose of calculating the
growth share obligation, the municipality shall divide the resulting total units by five." N.J.A.C. 5:97-2.4(a)liii has been
deleted to no longer subtract affordable units. For the purpose of calculating the projected growth share obligation, the
total number to be divided shall consist of both market rate and affordable units and will thus be divided by five, the
equivalent of dividing market-rate units only by four.

COMMENT: In principle, projections do not need to be used at al in this methodology. In preliminary discussions
a decade ago about using the growth share approach for the third Round regulation, it was thought that projections
would have to be made initially so that the municipality would have afair share number against which to submit its
housing element and compliance plan. That rationale has dissolved, however, by the four-year hiatus between the time
that the first version of the third Round regulation was announced in 2004 and the revised version that is now proposed.
Since 2004, municipalities have been on notice that they would be required to meet a growth share obligation, so there
is no unfairness to them in now requiring, in 2008, that they submit a compliance plan based on the actual growth that
has occurred since 2004, rather than on uncertain "projections’ of the yearsto come.

RESPONSE: The Council's third round rules do implement a "growth share" approach to affordable housing by
linking the actual production of affordable housing with municipal development and growth. However, In the Matter of
the Adoption of N.J.A.C. 5:94 and 5:95 by the Council on Affordable Housing, 390 N.J.Super. 1 (App. Div. 2007),
certif. denied, 192 N.J. 72 (2007), the New Jersey Appellate Division stated that, "If municipalities with substantial
amounts of vacant land and access to infrastructure can decide for themselves whether and how much to grow, it is
highly likely that housing opportunity will fall far short of identified housing need.” 1d. at 56. With this, the Court
placed two limitations on the previous growth share approach the Council took which relied on municipally derived
projections: the growth share methodology must contain a sufficient check on municipal discretion in adopting a master
plan and zoning ordinance; and the growth share methodology must be based on data from which it can reasonably be
concluded that the allocation formula will result in satisfaction of the statewide and regional needs. Therefore, the
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revised growth share approach reliesin part on independent household and employment growth projections, which each
municipality will utilize in itslong range planning for affordable housing.

COMMENT: The description of the growth share calculation should be expanded to be clearer and more accurate
asit isaprojection and an allocation of that projection by COAH's model. Accordingly, this section should refer to
"allocations of projected household and employment growth” throughout.

RESPONSE: The Council believes the description of the growth share obligation is sufficient. The commenter
should note that the definition for household and employment growth refers to Appendix F, which are the allocations of
projected household and employment growth. The Council believes the definition section of its rules provide the
clarification the commenter seeks.

N.J.A.C. 5:97-2.2(¢)

COMMENT: Thisregulation should be revised to include a catch-all provision permitting a municipality to exclude
a certain development from generating a growth share obligation. There are a number of factual situationsin which it
may be inequitable for a municipality to incur a growth share obligation as aresult of a given development. For
example, amunicipality has no other developable land and a devel oper builds a new phase of an upscale project with a
homeowner's or condominium association already in place. Given the absence of an alternative, under the proposed
Regulations, the affordable units generated by the growth share requirement could not be transferred by means of an
RCA or satisfied by a payment-in-lieu contribution, and the affordable units would have to be built on site. However,
given the combined cost of the association fees, which are already set in the association's governing documents, the
monthly mortgage for a new unit would exceed the permissible total for an affordable household to pay. Because the
association fees cannot be changed, given that existing homeowners have relied on the association's governing
documents, and because it would be inequitable to require the developer to reduce the price of the unit to a point low
enough to allow the monthly payments to be "affordable," an exception to generate the growth share obligation would
bein order.

RESPONSE: The commenter should note that while certificates of occupancy generate the growth share obligation,
thisis distinct from the compliance mechanisms available to address that obligation. The intent of the ruleislimited to
assigning to the municipality an obligation that is being generated by that development. Municipalities have available a
myriad of options for meeting their affordable housing obligations, of which inclusionary development is only one
option. These options are described in N.J.A.C. 5:97-6. For instance, municipalities may undertake a market to
affordable or an accessory apartment program. Municipalities may use development fees and paymentsin lieu, among
other mechanisms, to finance affordable housing production.

COMMENT: The proposed rule creates an unrealistic compliance mechanism that will preclude a municipality
from fully complying with the Fair Housing Act. The rules establish that a municipality is only required to provide for
affordable housing in direct proportion to the growth share obligation generated by the actual growth. However, the
rules obligate amunicipality to ". . .continue to provide arealistic opportunity for affordable housing to address the
projected growth share through inclusionary housing or other mechanisms. . ." The rulestherefore obligate atown to
zone for development that will likely exceed the realistic opportunity or capacity of a municipality to support that
growth that will likely be inconsistent with other applicable State and Federal laws and/or will require the expenditure
of municipal revenues to meet a projected growth obligation that may never materialize.

RESPONSE: The Council believes that the proposed methodology is entirely consistent with the requirements of
the FHA. The Council is required to adopt all rules necessary for effectively carrying out the provisions and purposes of
the Fair Housing Act (FHA) at N.J.S.A. 52:27D-307.5. Municipalities will be required to zone or provide other
mechanisms in keeping with their projections. The actual obligation will be determined based upon what actually occurs
and adjustments will be made during biennial plan reviews.
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N.J.A.C. 5:97-2.3(a)1-2

COMMENT: Municipalities should be required to submit an amended version of Appendix F that reflects the
on-the-ground realities in the municipality, rather than submitting to general assumptions applied across the state.

RESPONSE: Municipalities are required to construct or otherwise provide affordable housing in proportion with
actua residential and non-residential development. In addition, Council's rules provide flexibility in addressing the
affordable housing obligation by providing an option for municipalities to phase certain components of its plan based on
feasibility of the proposed mechanisms. In this case, a detailed implementation scheduleis required, which includes
deadlines for submission of documentation to the Council.

N.J.A.C. 5:97-2.3(d)

COMMENT: An explanation is needed as to the need for an aternate growth projection in this section, since the
rules stipulate that such projection must result in a greater obligation than COAH's growth projection. If amunicipality
believed that its growth will exceed that projected by COAH, or if amunicipality wanted to further the cause of
affordable housing more than COAH, why would they not just include more affordable unitsin their plan, without
bothering with the time and expense of an alternate projection? Since the rules also stipulate that actual growth isto be
monitored periodically, why would COAH careif such projection were not provided, aslong as the municipal plan
provides for the affordable housing?

RESPONSE: The intent of the alternate growth projection is to alert municipalities to the fact that the municipality
will be required to provide for the proportionate number of affordable units based on the residential and non-residential
development that actually occurs. Municipalities are encouraged to plan to address their anticipated affordable housing
obligations.

COMMENT: The aternate method described here for calculating the fair share gives wide discretion to
municipalities to devise methods that are now being applied to purely "agricultural development” that increases,
rehabilitates, or demolishes farm building space. The high fees and in-lieu requirements bear no rational relationship to
the use or cost of the development concerned. COAH must exert more control over municipalitiesin their development
of alternative methods that involve potential agricultural development.

RESPONSE: The commenter should note that Appendix D of the rules differentiates all non-residential
developments based on the use group assigned in the Uniform Construction Code. Accordingly, agricultural buildings
are categorized as Use Group U, which is excluded from growth share.

COMMENT: In proposing N.J.A.C. 5:97-2.3(d), is it the Council'sintention to prevent alocal government from
demonstrating, using its own projections, that its' projected growth will not meet or exceed the projectionsin Appendix
F? If so, this may force communities with extensive areas of environmentally sensitive lands or serious water or
wastewater infrastructure capacity limitations to create Housing Plans that present unrealistic outcomes that cannot gain
requisite NJDEP approvals, which are primarily based upon standards that protect the environment and public health
from pollution, degradation, and destruction.

RESPONSE: The commenter should note that municipalities can request an adjustment of household and
employment growth projections pursuant to Subchapter 5 based on alack of available vacant land. The commenter
should also note that while certificates of occupancy generate the growth share obligation, thisis distinct from the
compliance mechanisms available to address that obligation. The Council's third round rules do implement a"growth
share" approach to affordable housing by linking the actual production of affordable housing with municipal
development and growth. However, In the Matter of the Adoption of N.J.A.C. 5:94 and 5:95 by the Council on
Affordable Housing, 390 N.J.Super. 1 (App. Div. 2007), certif. denied, 192 N.J. 72 (2007), the New Jersey Appellate
Division stated that, "If municipalities with substantial amounts of vacant land and access to infrastructure can decide
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for themselves whether and how much to grow, it is highly likely that housing opportunity will fall far short of
identified housing need.” Id. at 56. With this, the Court placed two limitations on the previous growth share approach
the Council took which relied on municipally derived projections: the growth share methodology must contain a
sufficient check on municipal discretion in adopting a master plan and zoning ordinance; and the growth share
methodology must be based on data from which it can reasonably be concluded that the allocation formulawill result in
satisfaction of the statewide and regional needs. Therefore, the revised growth share approach reliesin part on
independent household and employment growth projections, which each municipality will utilize in itslong range
planning for affordable housing. Municipalities are required to construct or otherwise provide affordable housing in
proportion with actual residential and non-residential development. If the actual growth share obligation is less than the
projected growth share obligation, municipalities will be required to zone or provide other mechanisms permitted by
N.J.A.C. 5:97-6 in keeping with their projections. The actual obligation will be determined based upon what actually
occurs and affordable housing production must keep pace with market-rate growth. The commenter should note that
municipalities have amyriad of options to satisfy their obligation, including those that do not require inclusionary
zoning on vacant land such as accessory apartment programs, market to affordable programs, redevel opment, and
municipally sponsored programs. In addition, Council's rules provide flexibility in addressing the affordable housing
obligation by providing an option for municipalities to phase certain components of its plan based on feasibility of the
proposed mechanisms. In this case, a detailed implementation schedule is required, which includes deadlines for
submission of documentation to the Council.

N.J.A.C. 5:97-2.3(d)2

COMMENT: Thereliance on Appendix D for job calculations is not consistent with the court opinion which
remanded this matter to COAH. What the court required was that jobs be counted at the municipal level, not estimated
upon some theory that each square foot of use generates an equal number of jobs. Simply by making the job production
per square foot of space more aggressive does not address the court's concern. Job cal culations should be based upon
actual jobs counted at the municipal level.

RESPONSE: Actual construction is used as a growth indicator because knowing where new work spaceis being
built and how much is a stable and timely measure of growth in amunicipality. Moreover, municipalities currently track
these construction data through building permits and certificates of occupancy. The Council believes that by using the
updated Appendix D the Council is complying with the Appellate Division decision, by addressing the Court's concerns
that Appendix D had the potential to be arbitrary. The Council hired consultants to conduct a survey to investigate
whether Appendix D was accurate and updated Appendix D accordingly. The consultants also conducted a national
literature review and factored these findings into the survey results. In compliance with the court's directive, COAH and
its consultants explored the possible alternatives for projecting future job growth. While NJDLWD datais available for
current jobs, COAH has determined that there is no accurate method for linking future job growth to non-residential
land use patterns other than the use of applying the Appendix D method of using projected construction/use to jobs
created. Thisis supported by the consultants and their findings.

N.J.A.C.5:97-24

COMMENT: COAH cannot expect the historical accumulation of affordable housing woesin New Jersey to be
solved immediately on the backs of developers and towns by imposing such a high percent of affordable housing. Based
on COAH's consultants reports and data collected 20 percent affordable housing requirements are extremely
burdensome, especialy to the rental housing industry. As a comparison of COAH's datafrom Applegate &
Thorne-Thomsen, three out of the 27 municipalities have 20 percent requirements. Of those, one municipality (Boulder)
exempts rental housing. Furthermore, those three municipalities that have the 20 percent affordable housing
requirement, each have significantly lower in-lieu fees, higher density bonuses, and target income levelsfor
affordability that are much higher then New Jersey's 52 percent. It isimperative that COAH reduce the amount of
affordable housing created per market rate unit in order to get any housing built in this State. The goal should be to



Page 89
40 N.J.R. 2690(a)

create real incentives so the free market place then provides affordable housing.

RESPONSE: The Council recognizes that the economics of construction costsin higher density settings typified in
urban markets render the use of density increases, especially when the minimum density islower than the existing
density, less effective in establishing viable economic incentives that will result in an increased supply of affordable
rental units. Therefore, some flexibility with regard to set-aside, growth share generation, and affordability requirements
in these areas is warranted. The rule will be amended in the near future to permit a 15 percent set-aside for rental
developments in urban centers and workforce census tracts, as determined by the U.S. Census Bureau, and to permit an
exclusion of the additional market rate rentals in such developments from a municipality's actual growth share, as
calculated under N.J.A.C. 5:97-2.5. In addition, the Council will consider future rule amendments to address the
affordability average of rentalsin urban areas.

COMMENT: What isthe basis for changing the jobs-to-affordable housing ratio from one affordable unit for every
25 new jobs to one unit for every 16 jobs?

RESPONSE: The numerator in both of these ratios sums to New Jersey's projected affordable housing need. This
total is calculated based on an estimate of future housing need as a percentage of future housing overall growth, aswas
donein the previously adopted Third Round Substantive Rules. The Council's consultants used the most recent and best
data available and estimated that future need will grow asit has in the past. This assumesthat in the period for which
the Council is projecting need (between 1999 and 2018), low- and moderate-income househol ds (those with incomes
below 80 percent of their regional medians) represent the same percentage of al households as they do in 2000
(according to the 2000 U.S. Census 5-Percent Public Use Microdata Sample (PUMS)). Low- and moderate-income
owners with significant assets - those who have paid off their mortgages and spend less than 38 percent of their income
on other housing costs - are removed from this total, and low- and moderate-income residents of non-institutional group
guarters are added to thistotal, to reach a"Total Projected Need (1999-2018)" of 131,297 households. Some of these
households are accommodated by supply responses including " Secondary Sources of Supply." These adjustments to the
composition and value of the housing stock include filtering and residential conversions (which can decrease the
demand for affordable housing) and demoalitions (which can increase the demand for affordable housing). In al, these
Secondary Sources of Supply are expected to reduce New Jersey's projected affordable housing need by 15,631 units, or
from 131,297 to 115,666. This numerator (115,666) is then divided by two denominators - projected housing unit
growth from 2004 to 2018 and projected employment growth from 2004 to 2018 - to create two Growth Share Ratios,
one for housing and one for employment. Projected housing unit growth incorporates the expected increase in units over
thistime period as well as the predicted number of replacement units required. Also, units required to deliver prior
round obligations are subtracted from thistotal, resulting in a statewide figure for housing unit growth of 324,813.
Projected job growth is simply based on the difference between Econsult's estimates for 2004 and 2018 employment, or
722,886. Assigning 60 percent of projected affordable housing need to projected housing unit growth from 2004 to
2018, and the remainder (40 percent) to projected net employment growth from 2004 to 2018, results in the following
growth share ratios. New Jersey (60 percent/40 percent Split): one affordable unit among five units produced and one
affordable unit for 16 jobs created.

COMMENT: COAH cannot alow amunicipality to reduce its growth share projections based on development
activity that helps satisfy the 1987-1999 housing obligation. This policy reduces the third round housing obligation
based on activity that addressed the second round obligation. The policy provides two units of credit for the same unit.
It fails to recognize that the employment and housing projections are merely a new way to allocate al of the State's
housing obligation. If the municipal projections are lowered for any reason, the State's housing need is not even
allocated.

RESPONSE: The commenter should note that the 22,980 units were subtracted from the projection of growth
because the units represented prior round un-built inclusionary devel opments and were thus properly accounted for in
the methodol ogy.
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COMMENT: Invarious places in this section there is confusion created between the projection and the obligation.
This ambiguity can be corrected by referring to "projected obligation,” instead of "obligation.” It should be made
perfectly clear, throughout the regulations, that the obligation is based on actua certificates of occupancy, and until
those are issued there are only projections and projected obligations. The mixing of terms such as projection and
obligation, make the regulations confusing.

RESPONSE: The Council appreciates the commenter's suggestion and will amend the rule in the near future to
clearly state that N.J.A.C. 5:97-2.4 refers to the projected obligation only. Further, N.J.A.C. 5:97-2.5(e) makesit clear
that the municipality must continue to provide a realistic opportunity for the projected growth share obligation,
regardless of its actual growth.

COMMENT: COAH's projections of housing and employment growth are merely a different way to allocate the
State's housing need. The housing need can not be reduced because a municipality disagrees with the projections.
Allowing municipalities to lower projections that it believes are incorrect will result in the allocation of far less units.
The appellate court was clear that COAH must allocate all the housing need.

RESPONSE: The commenter is referred to Subchapter 5, Adjustments, which provides specific criteriafor
municipalities to adjust their household and employment projections based on lack of vacant land. These procedures are
similar to those established in the second round. With regard to the commenter's concern regarding reduction of the
obligation based on slower growth, if the actual growth share obligation is|ess than the projected growth share
obligation, the municipality must continue to provide a realistic opportunity for affordable housing to address the
projected growth share through inclusionary zoning or any of the mechanisms permitted by N.J.A.C. 5:97-6. This
means, for example, that the municipality must continue itsinclusionary zoning, continue its market-to-affordable or its
accessory apartment program, and continue to implement its implementation schedule.

COMMENT: COAH should evaluate the economic sustainability of adopting rules which attempt to require
approximately 31 percent of al new residential units constructed in New Jersey during the third round to be restricted to
households with low or moderate income.

RESPONSE: According to the updated methodol ogy, roughly 38 percent of the State's households fall below 80
percent of their regional median incomes (see Appendix A, page 6). Requiring that 31 percent of new units be
affordable to these househol ds ensures that the state will begin to respond to existing housing needs, as COAH is
obligated to do, and prevent that need from increasing.

COMMENT: In determining the growth share, there are certain subtractions that are permitted from the household
projection. The rule permits the subtraction of market rate unitsin an inclusionary or mixed use development where the
units received credit in afirst or second round plan which have been or are projected to be constructed after January 1,
2004. COAH will assume for crediting purposes that market rate units are constructed at four times the number of
affordable units or up to 5.67 times the number of affordable units for rentals. There are developments that were
approved during the first and second cycles that were approved by a municipality in good faith, with a set aside for
affordable housing, prior to the promulgation of the "growth share" approach, that would have sufficiently provided for
the then-applicable regulations. Large scale planned unit developments (PUDs) are often many years in the making with
substantial planning, design and approvals for sewer and water infrastructure, roads, etc. A municipality should not be
accruing additional Round three obligations for the approved units simply because they were not constructed prior to
2004,

RESPONSE: The rules establish a predictable standard upon which all municipalities may rely based upon
provisions in the Council's second round rules and creates a uniform minimum threshold that may be fairly and equally
applied to all municipalities participating in the Council or Court process. The second round rules established standards
for affordable housing in inclusionary developments to be constructed at a 15 percent set-aside in cases where rental
housing was being produced or the Council determined that a minimum set-aside of 15 percent with a minimum gross
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density of four units per acre was appropriate based upon existing densities surrounding the proposed inclusionary site
and market conditions, as described in N.J.A.C. 5:93-5.6(b). The rules provide clarification by specifying that these
second round criteria form the basis for the exclusion of market-rate unitsin the third round at a 15 percent set-aside.
Therules do not seek to alter the terms of existing second round substantive certifications or judgments of compliance,
but rather clarify the maximum number of market-rate units in a second round inclusionary development that may be
excluded from the third round growth share calculation. Further, the Council took into consideration un-built unitsin
inclusionary developments when determining the growth share ratios and the third round methodology. Establishing a
uniform minimum threshold is necessary to avoid potential dilution of the affordable housing need.

COMMENT: The rule apparently requires separate projections of residential and non-residential devel opment that
must be the same or exceed COAH's projections for each type of development. Municipal projections should be
accepted if the total fair share obligation meets or exceeds the COAH-projected total fair share obligation, regardless of
the type of growth that the municipality forecasts. Individual municipalities are in the best position to estimate the type
of development that is most likely to occur, and as long as the total fair share obligation isthe same or higher than
COAH'stotal fair share obligation, the type of development generating the obligation should not matter to COAH.

RESPONSE: The commenter is correct. The Council'srules at N.J.A.C. 5:97-2.3 allow a municipality to useits
own household and/or employment growth projections, provided the total growth share obligation that results from its
own growth projections exceed the total growth share obligation resulting from the growth projections provided in
Appendix F.

COMMENT: If COAH isgoing to project filtering, it should apply the impact of filtering at the municipal level.
Municipalitiesin which filtering is likely to create housing opportunities should have their housing obligations reduced.
Municipalitiesin which filtering is likely to reduce the affordable housing stock should have their housing obligations
increased.

RESPONSE: The degree to which filtering will affect the supply of affordable housing was computed for each
municipality, based upon past factors that affected filtering and the size of each municipality's housing stock. COAH
applies these numbers to research done by the consultant team to determine present and future need. To examine the
dynamics of filtering, it can make more sense to examineit at alevel larger than municipality because housing markets
are typically measured at the Metropolitan Statistical Area (MSA) level. A "housing market" istypically defined as a
geographic area such that a person can change jobs without changing homes, or a person can change homes without
changing jobs. An MSA would meet this definition. However, although the unit of observation in the dataiis the
municipality, the consultant’s analysis examined the State of New Jersey as awhole. The Council's consultants
examined filtering at a statewide level using municipal-level observations. So, athough the Council projected filtering
at the municipal level, it was done in the context of a Statewide analysis, and hence does not suffer from the bias the
commenter isimplying.

COMMENT: The commenter recommends the Econsult Allocation Model method should be tested, to the
maximum extent possible during the Round three life cycle, against actual happeningsin municipalities to ensure that
the model remainsin touch with reality. The obligation of a municipality isto provide affordable housing related to
actual growth, not to statistically modeled projected growth. The accuracy of these projectionsis questionable on its
face.

RESPONSE: The forecasts are based on the best available Statewide data. The projection of growth shareisto be
used as a planning tool to establish reasonable targets. Municipalities will be required to zone or provide other
mechanisms pursuant to N.J.A.C. 5:97-6 in keeping with their projections. The actual obligation will be determined
based upon what actually occurs and adjustments will be made during biennial plan reviews.

COMMENT: COAH must not allow a municipality to avoid implementing a component of its plan that is
scheduled to be constructed during the latter part of substantive certification because actual growth has not kept pace
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with projected growth.

RESPONSE: The Council will conduct biennia plan evaluations upon substantive certification of a municipality's
Housing Element and Fair Share Plan. The purpose of the evaluations is to verify that the construction or provision of
affordable housing has been in proportion to the actual residential and employment growth in the municipality or in
accordance with the implementation schedule required under N.J.A.C. 5:97-3.2(a)4, and to determine that the
mechanisms addressing the projected growth share obligation continue to present a realistic opportunity for the creation
of affordable housing. Failure to meet the compliance and procedural requirements of N.J.A.C. 5:96-10.4 may
ultimately result in the revocation of substantive certification.

N.J.A.C. 5:97-2.4(a)

COMMENT: Assessing a growth share on development approved prior to 2004 and constructed after 2004 unfairly
imposes an affordable housing obligation on municipalities for a project approved at atime when it was not clear that
the municipality should require affordable housing units or fees from the developer. A prime example of this situation
occurs when multiple devel opments are held up due to sewer or water service approvals. Lack of sewer and water
approvals have delayed many projects that were originally on schedule to be constructed prior to 2004 into the
post-2004 time period. Thisisjust one of the many situations where municipalities are unfairly assessed a growth share
obligation when they did not have the opportunity to comply with the regulations because the regulations did not exist
at thetime.

RESPONSE: This provision of rules remains unchanged since the December 20, 2004 adoption. Providing
affordable housing has been an ongoing constitutional obligation since the Mount Laurel decisions and the enactment of
the FHA of 1985. Affordable housing obligation figures have been generated by the Council, pursuant to the FHA, for
the periods 1987 to 1993 and 1993 to 1999. During the 12-year period covered by the first two sets of the Council's
rules, planning for affordable housing has become a routine process at the local level. The release of third round
obligations was delayed while the Council awaited the release of 2000 Census data so that maximum accuracy in the
development of a new methodology could be achieved. To exclude development approvals that were granted prior to
2004 where certificates of occupancy will not be issued in cases until after January 1, 2004 would be inconsistent with
the growth share methodology developed by the Council, and would result in an unacceptable dilution of the affordable
housing need. Moreover, while certificates of occupancy generate the growth share obligation, thisis distinct from the
compliance mechanisms available to address that obligation. Municipalities have available a myriad of options for
meeting their affordable housing obligations, of which inclusionary development is only one option. These options are
described in N.J.A.C. 5:97-4. For instance, municipalities may negotiate higher set-asides on some inclusionary sites,
undertake a municipally-sponsored construction project or an accessory apartment program. Municipalities may use
development fees and payments in lieu, among other mechanisms, to finance affordable housing production.

COMMENT: Under N.J.A.C. 5:97-2.4(a)1iii, affordable units are excluded from the growth share calculation. Is
the bonus unit or lot excluded from the growth share calculation? If it is not then a double dip has occurred on the
municipality.

RESPONSE: The rule has been clarified to require municipalities to divide their household projections by five,
(which would include projected third round affordable units) and therefore N.J.A.C. 5:97-2.4(a)liii has been deleted as
an exclusion. The exclusion referred to by the commenter, for bonus market rate units resulting from a density increase
in an inclusionary development, may be excluded from the municipality's actual growth share obligation pursuant to
N.J.A.C. 5:97-2.5(a)1ii. To simplify the calculation for the projected growth share obligation, only known and unbuilt
inclusionary sites remaining from a prior round affordable housing plan are excluded.

COMMENT: COAH has decided that demolitions may not be subtracted from the growth share projection because,
presumably, demolitions represent a housing need. While this may be true in urban areas where deteriorated housing
occupied by lower income households is demolished to make way for market rate housing, the sameis not that case in
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suburban areas where small, code compliant homes occupied by affluent households are demolished in favor of larger
replacement homes. Therule as originally enacted in 2004 should be reinstated.

RESPONSE: The methodology employed by the Council to establish Statewide affordable housing need
recognized that replacement units are a significant factor in determining overall housing demand. Replacement units
reflect the net removal of existing homes, through intentional demolition aswell as due to disasters such as storms or
fires. This component is the number of housing units required to replace units lost, over and above the new units
required to accommodate household growth. Statewide, 67,601 replacement units were factored in to the methodol ogy
and allocated at aregional level for the period 2004 through 2018. Therefore demolitions have been factored in to the
Council's growth projections.

COMMENT: In offering this comment, it must be emphasized that COAH should be applauded for alowing
municipalities to exceed the presumptive set-asides set forth in the first and second housing cycles. Those presumptive
set-asides have created an artificial barrier to maximizing the potential yield of each inclusionary project. In order for
municipalities to have al the tools they need to meet soaring fair share responsibilities, it is essential that COAH
maintain the flexibility allowed by the proposed regulations to exceed 20 percent.

RESPONSE: The Council appreciates the commenter's support. The commenter should note that the rule on
inclusionary zoning will be amended in the near future to provide presumptive densities by SDRP planning area. The
ruleswill permit municipalities to capture set-asides in excess of 20 percent while maintaining a realistic opportunity
for affordable housing.

N.J.A.C. 5:97-2.4(a)lii

COMMENT: COAH should provide aprior round inclusionary site with afull exemption from generating
additional growth share whether the required affordable units were built on-site, off-site or in areceiving municipality.
To do otherwiseis unfair to municipalities that planned to address affordable housing obligations which COAH
certified.

RESPONSE: The rule has been amended to allow the subtraction of market-rate units constructed at arate of four
times the number of affordable units (thisis a 20 percent set-aside) constructed on that particular site or constructed
off-site but within the municipality, from the household projection. To allow the subtraction of units transferred viaa
regional contribution agreement would be inconsistent with the growth share methodology since the units are not
created within the municipality and a dilution of affordable housing need.

COMMENT: Why must an affordable housing development be included in the Fair Share Plan (FSP) in order for
the affordable units to be subtracted from the household projection?

RESPONSE: The Council believes that affordable housing units should be included in afair share plan to facilitate
the determination as to whether a unit is affordable in accordance with the Council's rules and eligible for credit.

COMMENT: N.J.A.C. 5:97-2.4(a)1ii allows the subtraction of market rate unitsin inclusionary development
constructed after January 1, 2004 from the growth share. COAH should consider allowing for the subtraction of projects
built prior to this date. The COAH regulation, combined with the additional limits on exclusions above 5.67 times the
number of affordable units, resultsin an artificial higher affordable housing obligation. It servesto increase the overall
extent of development, to the detriment of the state's overall State Plan efforts.

RESPONSE: The Council believesthat the rule is clear that market-rate units constructed prior to January 1, 2004
are not included in the projection of growth, so, therefore, an exemption from the growth share obligation for these units
is not required and would be inconsistent with the methodology used.

COMMENT: Thisdistinction isillogical and unfair. The prior COAH regulations did not provide any indication to
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municipalities that a decision to address affordable housing obligations in part through devel oper-funded RCAs would
impact future affordable housing obligations. Municipalities had aright to rely on the prior regulations. The current
proposal would retroactively penalize municipalities for decisions made in reliance on COAH regulations in effect
when the decisions were made. Thereis no rational basis for only excluding market unitsin inclusionary devel opments,
since in both cases the market units provide the economic vehicle for the provision of affordable housing. Indeed, the
disparate treatment of RCA-funded developmentsis contrary to N.J.S.A. 52:27D-312, which specifically authorizes
municipalitiesto utilize RCAs to address up to 50 percent of their affordable housing obligations.

RESPONSE: The Council's methodology uses a 20 percent inclusionary rate to determine which market rate units
ininclusionary developments would be excluded from the growth share. This was one of the factors used to determine
the growth share ratios. Therefore, it isthe Council'sintent to be consistent with the growth share methodol ogy.
However, the rule will be amended in the near future to allow inclusionary developments to be excluded where the
affordable units were provided off-site but within the municipality.

N.J.A.C. 5:97-2.4(a) liii

COMMENT: Does the phrase "are included in the municipality's third round Fair Share Plan" mean the plan to be
submitted this December, or the third round Plan which was submitted December 20, 2005? What does "included”
mean? Being mentioned in the 2005 Plan? The rule here indicates that affordable housing units which have not received
municipal approvals by the time of petition will be counted toward the growth share obligation, that is, on construction
they will require still more affordable units. Why? Thiswould in effect increase the ratio of affordable units to market
rate units beyond the one to four ratio directly required. One hundred sixty market rate units would require 40
affordable units, which in turn would require eight more affordable units, which in turn would require two more
affordable units, which would require 0.5 affordable unit - an effective rate of one affordable unit per 3.17 market rate
units.

RESPONSE: The rule has been clarified to require municipalities to divide their household projections by five
(which would include projected third round affordable units) and, therefore, N.J.A.C. 5:97-2.4(a)liii has been deleted as
an exclusion.

COMMENT: Please define "municipal petition." Isthisthe original third Round petition or the one due later this
year in response to the revised third Round rules?

RESPONSE: Since theinitial third round rules have been remanded back to the Council, the municipal petition in
these rulesis a petition in response to the revised third round rules.

COMMENT: What does "municipal approval" mean?

RESPONSE: Municipa approval means preliminary or final site plan and/or subdivision approval. In the case of
the assessment of a development fee on a site that is not required to obtain municipal approvals, the zoning and/or
construction permit would be synonymous with municipal approvals.

N.J.A.C.5:97-2.4(a)2

COMMENT: Per 5:97-2.4 a 2, the rules stipul ate that residential growth share shall not go below zero after
subtracting exclusions. Why if the math works out to zero, or anet loss, wouldn't this be accurately reflected in the
accounting for units? This also resultsin a higher obligation.

RESPONSE: The intent of not going below zero isto ensure that a municipality's affordable housing obligation is
not a negative one.

N.J.A.C. 5:97-2.4(a) and (b)
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COMMENT: The Econsult Allocation Model method should be tested, to the maximum extent possible during the
Round Three life cycle, against actual happenings in municipalities, to ensure that the Model remains in touch with
reality. The obligation of a municipality is to provide affordable housing related to actual growth, not to statistically
modeled projected growth.

RESPONSE: The Council's third round rules do implement a "growth share" approach to affordable housing by
linking the actual production of affordable housing with municipal development and growth. However, In the Matter of
the Adoption of N.J.A.C. 5:94 and 5:95 by the Council on Affordable Housing, 390 N.J. Super 1 (App. Div. 2007), cert.
denied, 192 N.J. 71 (2007), the New Jersey Appellate Division stated that, "If municipalities with substantial amounts of
vacant land and access to infrastructure can decide for themselves whether and how much to grow, it is highly likely
that housing opportunity will fall far short of identified housing need.” 1d. at 56. With this, the Court placed two
limitations on the previous growth share approach the Council took which relied on municipally derived projections: the
growth share methodology must contain a sufficient check on municipal discretion in adopting a master plan and zoning
ordinance; and the growth share methodology must be based on data from which it can reasonably be concluded that the
allocation formulawill result in satisfaction of the statewide and regional needs. Therefore, the revised growth share
approach reliesin part on independent household and employment growth projections, which each municipality will
utilizein its long range planning for affordable housing. These projections provide a target affordable housing
obligation. Municipalities are required to construct or otherwise provide affordable housing in proportion with actual
residential and non-residential development. In addition, Council's rules provide flexibility in addressing the affordable
housing obligation by providing an option for municipalities to phase certain components of its plan based on feasibility
of the proposed mechanisms. The implementation schedule provided by N.J.A.C. 5:97-3.2(a)4 must include a detailed
timetable for units to be provided within the period of certification and must demonstrate a realistic opportunity as
defined under N.J.A.C. 5:97-1.4. In this case, a detailed implementation schedule is required, which includes deadlines
for submission of documentation to the Council.

N.J.A.C. 5:97-2.4(b)

COMMENT: The method for calculating growth share from non-residential growth must distinguish between
"agricultural development" and other non-residential development.

RESPONSE: The commenter should note that Appendix D of the rules differentiates all non-residential
devel opments based on the use group assigned in the Uniform Construction Code. Accordingly, agricultural buildings
are categorized as Use Group U, which is excluded from growth share.

COMMENT: This regulation, which addresses the calculation of growth share obligation, states that "a
municipality may fully or partially subtract from its employment projection, non-residential development that, asa
condition of preliminary or final site plan approval granted prior to January 1, 2004 or as a stipulation included in a
developer's agreement executed prior to January 1, 2004, was required to specifically address a portion of a
municipality's first or second round obligation or an obligation determined by the court.” Please address how this
regulation will be applied and provide examples. Please also identify the criteriafor determining when "addressfing] a
portion of amunicipality's first or second round obligation" amounts to "a condition of preliminary or fina site plan
approval." Does "address[ing] a portion of amunicipality'sfirst or second round obligation” include paymentsin lieu of
construction; development fees; or other financial arrangements? If a devel oper obtained approvals for a mixed-use
development (which included residential and non-residential development in the same devel opment approval), does the
mere presence of these approvalsin the same application and approving resolution mean that the non-residential growth
in the development is exempt from a growth share obligation? If the phasing schedule of the affordable unitsis not
linked to the non-residential development, does that mean that non-residential growth was not "required to specifically
address a portion of a municipality's first or second round obligation"?

RESPONSE: The Council recognizes that some growth, both residential and non-residential, is the result of
development approvals granted on sites that were included in a prior round plan with a distinct tie between market-rate
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development and affordable unit production. In N.J.A.C. 5:97-2.4(a), market-rate unitsin an inclusionary or mixed-use
development where these affordable housing units received credit in afirst or second round certified plan which have
been or are projected to be constructed after January 1, 2004 may be excluded from growth for the purpose of
calculating growth share subject to provisions that reflect the extent to which market-rate housing was necessary to
produce affordable units. N.J.A.C. 5:97-2.4(b) applies the same concept to non-residential development wherein there
was a specific affordable housing production requirement associated with the non-residential development which has
been or is projected to be constructed after January 1, 2004. Some of the jobs generated from these types of
non-residential developments may be excluded from growth in these rare circumstances based on the number of jobs
estimated in accordance with Appendix D and the number of affordable units provided. For example, a non-residential
development that was included in a second round plan was approved as a 115,000 square foot office building where the
zoning would have only permitted 100,000 square feet. The increased floor area was permitted in exchange for
providing five affordable units. The development would generate 322 jobs and a corresponding 20-unit affordable
housing obligation. Asfive affordable units were a prior round requirement associated with the increased floor area, 80
jobs would be excluded from the growth associated with this development for the purpose of calculating growth share.
The remaining 242 jobs would generate a growth share obligation at the rate of one unit for every 16 jobs. In this
exampl e, the non-excluded jobs would result in a growth share obligation of 15 units. This provision does not apply to
financial arrangements and only when the units were constructed on-site or off-site but within the municipality. Based
upon the Council's knowledge of certified municipal Fair Share Plans, the Council has determined that the circumstance
described in N.J.A.C. 5:97-2.4(b)1 has rarely occurred. In sum, COAH istreating non-residential development which
creates affordable units as part of its development in the same way it treats residential inclusionary devel opments.

COMMENT: In determining the non-residential growth share, municipalities should be permitted to subtract
developments approved or constructed since January 1, 2004 that agreed to pay the housing impact fee in accordance
with amunicipal ordinance. While the devel opment fee will assist the municipality in meeting its affordable housing
obligations, in most cases the fee will not be sufficient to pay for the obligation caused by the addition of jobs at the
ratio of one affordable unit per 16 jobs created. The municipality would then be saddled with an obligation and
insufficient meansto pay for it. For example if a 6,000 square foot professional office building is assessed at $
1,000,000, and the two percent development fee was imposed as a condition of approval, the municipality will collect $
20,000. According to Appendix D, this building will create 17 jobs, or a one unit obligation. According to N.JA.C.
5:97-6.4(c), the cost to subsidize and affordable unit is upward of $ 150,000. This puts a municipality in a position of
having to make up the difference in contravention of the Fair Housing Act, which prohibits COAH from forcing
municipalities "to raise or expend municipal revenuesin order to provide low and moderate income housing.” N.J.S.A.
52:27D-311(d).

RESPONSE: The development fee percentages are not intended to reflect the full cost of providing an affordable
unit. Rather funds may be pooled to assist the municipality in addressing its fair share obligation. The commenter
should note that the rule will be amended in the near future to provide a compliance bonus to municipalities that
approved affordable housing units between December 20, 2004 and June 2, 2008, including units approved and funded
by non-residential development fees or paymentsin lieu of construction.

N.J.A.C.5:97-25

COMMENT: The Borough of Westwood recently lost local hospital services when Pascack Valley Hospital closed
after 48 years, due to bankruptcy. Recent efforts by public and private entities are close to having the facility be
re-opened returning critical medical care to the region. Thisis a specific case where amunicipality will be excessively
burdened with the need for additional affordable housing by the re-opening of afacility that was formerly in operation.
The closing of thisfacility lost hundreds of jobs for the municipality and the region. Should the facility reopen, the
re-occupation should not result in additional jobs in the municipality but replacement of jobs that pre-existed prior to the
closing. It should also be considered that the growth share to re-occupy an existing facility may even become an
insurmountable financial impediment in order to fund the additional growth share, preventing a municipality or entity
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from reopening such afacility. This needs to be reconsidered to provide for arealistic assessment of growth.

RESPONSE: The Council received numerous comments stating that its proposed approach for measuring jobs
gained and lost in vacant space was not feasible. The Council will amend its rulesin the near future to no longer
calculate an obligation through re-occupancy. An obligation will beis created only when space is refitted in such away
that causes an expansion. In addition, the rules will be amended to permit job loss to be subtracted from actual growth
based on demoalition permitsissued by square footage provided the structure was occupied one year prior to the
demoalition. Partially occupied or vacant structures could not be subtracted from actual growth. In addition, the rules will
be amended at a future date to alow the subtraction of the equivalent number of jobs, as measured by use group in
Appendix D, associated with the relocation of a hospital and/or nursing home from another municipality within the
same COAH region based upon the square footage of the original facility. Additional jobs, as measured by use group in
Appendix D, resulting from an expansion and/or addition of the relocated hospital and/or nursing home will accrue
growth share obligation.

COMMENT: A municipality having 20 percent or greater of itstotal units affordable should be considered having
met its COAH obligation. Municipalities providing more than their fair share of affordable units should receive awaiver
of their growth share obligation until such time as the percentage of affordable units drops below 20 percent of its total
units. If such awaiver is not possible, municipalities should be provided an opportunity to prove the existence of the
affordable units beyond the 20 percent and subtract a portion thereof from their Growth Share Obligation. An analysis
of 2007 residential rental datain Elizabeth indicates that of the randomly selected 575 units reviewed, the average rents
(which included heat and utilities - thus reflecting total housing expenses) were less than the affordable rent limits
required by U.S. Department of Housing and Urban Development (HUD). Because these units have no restrictions
attached to them, the City of Elizabeth receives no credit for such units. These non-COAH conforming units exist and
are affordable to our residents based on HUD established rent limits for low and moderate-income households.
According to 2000 Census, over 64 percent of al units (18,275) had rents less than $ 749.00/month, which is below the
HUD rent limit for a one-bedroom affordable unit. The 2000 Census median rent was $ 681.00. The average actual
2007 rents (according to our analysis) equaled $ 741.00/month. This indicates that the average rents have barely
increased in Elizabeth since the 2000 Census. Thisisindicative of Elizabeth's success in maintaining affordable rents
through its Rent Control Ordinance. If COAH is striving for 20 percent of all units to be affordable, then the City has
already well exceeded that goal having reached 64 percent. If anything, the City of Elizabeth needsto diversify its
population and attract higher income residents.

RESPONSE: Pursuant to the Fair Housing Act at N.J.S.A. 52:27D-307, the Council has the responsibility to
estimate the present and prospective need for affordable housing. The commenter is referring to the present need in a
municipality. To address the present need, the Council determines the number of units that need to be rehabilitated in
the municipality which may be used to address the municipality's present need. Alternatively, a municipality may
conduct a structural conditions survey and submit the results of the survey to COAH setting forth the number of units
which require rehabilitation. To address the prospective need, the Council has adopted the methodology outlined in the
Appendices. In addition, the Council will consider future rule amendments to address urban concerns over set-asides
and the affordability average of rental units.

COMMENT: Employee housing created by an employer to address the needs of its own low and moderate income
workforce should not contribute to a growth share obligation. It should also be allowed to offset the impact of
employment growth by that particular employer. While it is acknowledged that employee housing will not be
affirmatively marketed and therefore should not be used to meet affordable housing obligations generated by other
growth in the municipality, it should also be recognized that if employers do provide housing for their own lower
income workforce, such housing would address some or al of the obligation otherwise associated with that employer's
employment growth and would not increase the demand for affordable housing el sewhere in the community. Moreover,
since it would be affordable by its very nature it should not generate a set aside requirement. If COAH can embrace this
concept, it goes along way toward reconciling the issue of faculty and married student housing associated with
institutions of higher education.
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RESPONSE: The Council appreciates the commenter's suggestion. If the commenter has documentation supporting
this position, the Council invites the commenter to submit it.

COMMENT: Why do the proposed rules not allow for the subtraction of demolitions from projected or actual
growth?

RESPONSE: The methodology employed by the Council to establish Statewide affordable housing need
recognized that replacement units are a significant factor in determining overall housing demand. Replacement units
reflect the net removal of existing homes, through intentional demolition aswell as due to disasters such as storms or
fires. This component is the number of housing units required to replace units lost, over and above the new units
required to accommodate household growth. Statewide, 67,601 replacement units were factored in to the methodol ogy
and allocated at aregional level for the period 2004 through 2018. Therefore demolitions have been factored in to the
Council's growth projections. The Council will amend its rulesin the near future to permit job loss to be subtracted from
actual growth based on demolition permitsissued by square footage provided the structure was occupied one year prior
to the demolition. Partially occupied or vacant structures could not be subtracted from actual growth.

COMMENT: In the event that a municipality's planning and zoning is controlled, in whole or part, by a State
agency (that is, New Jersey Meadowlands Commission, New Jersey Sports & Exposition Authority, etc), that
municipality is only responsible for addressing the affordable housing obligation in the areas where they control the
zoning and planning. The State agency shall be responsible for quantifying the appropriate affordable housing
obligation for each project that they approve. In areas controlled by State agencies, developers shall be required to make
apayment in lieu for each unit and unit fraction that is assigned to their project. The unit obligation shall be assigned to
the COAH region where the State agency exercises their authority (that is, N.J. Meadowlands Commission
(NJMC)=Bergen, Hudson Passaic, Sussex). In the event that the State agency exercises authority in more that one
COAH region, the obligation shall be assigned equally between regions. The payment in lieu fees shall be collected by
the State agency and deposited into an escrow account that may be drawn on by al municipalitiesin the COAH
region(s). In the event that the fees are not expended within afour-year period, the funds shall be transferred to a
Statewide trust fund.

RESPONSE: InaMay 21, 2007 Appellate Court Decision, IMO the Adoption of N.J.A.C. 19:3, N.J.A.C. 19:4,
N.J.A.C. 19:5and N.J.A.C. 19:6 by the New Jersey Meadowlands Commission, 393 N.J.Super. 173 (App. Div. 2007),
the Court held that while the NIMC has "no direct Mount Laurel responsibilities under the FHA. . .it is constitutionally
obliged to do more than merely assist municipalities.”" Id. at 180. While the NIMC has an affirmative obligation to zone
for affordable housing, the municipality continues to have the responsibility for addressing its affordable housing
obligation. Hence, the Council is proposing an amendment to the rules to assist regional entities which hold the
planning and zoning authority, such asthe NJMC, and the affected municipalities. Specifically, thereis a provision
which authorizes the NJM C to work cooperatively with each of its 14 constituent municipalities to address a portion of
the municipal affordable housing obligation in through an affordable housing partnership program, as outlined in
N.J.A.C. 5:97-6.13. To the commenter's point about requiring a developer to make a payment in lieu in an area not
controlled by a municipality, the Commission adopted regul ations that became effective February 5, 2007, which
established standards for paymentsin lieu of development within the District. These regulations were stayed on March
12, 2007, pending the Council's proposal per the Court. The NJIMC has indicated that it will reinstitute these regulations,
with corresponding amendments, after the effective date of the Council's re-proposed rules. Publication of the NIMC's
proposed rules in the New Jersey Register will be followed by a 60-day public comment period during which the
commenter will have the opportunity to submit comments to the NIMC regarding the collection and use of fees,
including paymentsin lieu of construction.

COMMENT: The commenter supports the exclusion of preserved farmland from the vacant land analysis. The
commenter is also pleased to see that farm labor housing will not generate additional affordable housing obligations.
These efforts support local farmland preservation goals and help retain New Jersey's agricultural base. The commenter
requests that COAH consider exemption for any development of volunteer institutions, such as firehouses, as these are
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important community components that do not generate jobs or housing need.

RESPONSE: The Council appreciates the commenter's support. The Council does not believe that additional
exemptions are warranted at this time, because municipalities have the ability to exempt such uses from inclusionary
zoning ordinances or development fee ordinances at the local level.

COMMENT: Existing vacant non-residential buildings must be treated fairly and appropriately when calculating a
municipality's growth share obligation. Municipal surveys of vacant non-residential space (both long- and short-term
vacancies) will be needed in order to determine non-residential growth share obligations. The establishment of uniform
standards and procedures for documenting vacant space will be required, and should be recognized in the rules.
Facilities that have been vacant for long periods of time because of lack of market demand and/or functional
obsolescence and that underwent substantial "re-fitting" in order to generate new jobs should have a growth share
obligation. These facilities should be distinguished from non-residential facilities that have been vacant for short periods
of time (that is, less than 12 months), where re-occupancy will not yield significant employment increases as compared
to previous occupants, for which growth share obligations should not apply.

RESPONSE: The Council received numerous comments stating that its proposed approach for measuring jobs
gained and lost in vacant space was not feasible. The Council will amend its rulesin the near future to no longer
calculate an obligation through re-occupancy. An obligation will be created only when space is refitted in such away
that causes an expansion. In addition, the rules will be amended to permit job loss to be subtracted from actual growth
based on demoalition permitsissued by square footage provided the structure was occupied one year prior to the
demoalition. Partially occupied or vacant structures could not be subtracted from actual growth.

COMMENT: The UCCARS reports submitted by the local construction code offices contain certificates of
occupancy for many reconstructions that do not involve the building of a new dwelling unit. A total interior renovation
would beissued a new certificate of occupancy and therefore reported to DCA as anew CO. The DCA would then
share this report with COAH with the assumption that a new CO for a new dwelling unit was constructed.

RESPONSE: Prior to 2008, local Construction Offices have historically reported "Housing Units Gained" and
"Housing Units Lost" for both residential and non-residential use groups on their monthly reportsto DCA. This datais
in addition to data on Certificates of Occupancy which may contain various types of changesin residentia structures,
that is, new, rehabilitation, conversion, etc. Thisinformation provides a direct and easily obtained source of datafor
communities to use as part of their growth share calculation. Starting in 2008, the DCA Division of Codes and
Standards is revising the "Construction Permit Application” to request 'housing unit gained and lost' information
differentiated by tenure (sale vs. rental) with a subcategory identifying whether the unit isincome restricted. While this
information should provide the data needed for each municipality's Housing Element, it would be prudent for the local
planning professional to review the data with local officials to determineif any adjustments are needed for unique local
conditions.

N.J.A.C. 5:97-2.5(a)

COMMENT: Municipalities should be permitted to subtract market unitsin Third Round inclusionary
developmentsin calculating actual growth share. COAH's failure to permit the exclusion of Third Round inclusionary
developments from the residential growth share calculation eliminates inclusionary development as an effective
compliance mechanism for many municipalities. Because the Third Round site market units increase the growth share,
almost all of the on-site affordable units must be used to satisfy the additional growth share obligation created by the
development itself and therefore cannot be used for other purposes. The result is that municipalities cannot effectively
use inclusionary developments to satisfy their fair share obligations. COAH should permit market units in inclusionary
Third Round site developments to be subtracted as it does for market units on Second Round sites. Otherwise, the
system COAH has created isfatally flawed.
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RESPONSE: The Council's regulations are premised on the future need for affordable housing and the projected
growth throughout New Jersey during the third round period of substantive certification, 1999 through 2018. The
Council cannot permit the exclusion of market-rate unitsin inclusionary projects asit is upon this projected growth that
the delivery ratios of onein five for residential growth and one in 16, for non-residential growth, were created.
However, the Council recognizes the commenter's concern and will amend its rulesin the near future to provide a Smart
Growth bonus for affordable units created in PA 1, 2 or Designated Centers as part of a Transit Oriented Devel opment.
The Council will also amend its rules on inclusionary zoning to provide presumptive densities that will facilitate the
production of affordable housing.

N.J.A.C.5:97-2.5(a)1

COMMENT: The rule should state that demolition permits issued between January 1, 2004 and December 31, 2018
are an allowable exclusion and should be subtracted from the number of certificates of occupancy issued. The same
applies for the non-residential growth share obligation. N.J.A.C. 5:97-2.5(b)2 should state that jobs lost due to
demoalition permitsissued between January 1, 2004 and December 31, 2008 may be subtracted from the total jobs
calculated in N.JA.C. 5:97-2.5(b)1.

RESPONSE: The rule will be amended in the near future to permit job loss to be subtracted from actual growth
based on demoalition permitsissued by square footage provided the structure was occupied one year prior to the
demoalition. Partially occupied or vacant structures could not be subtracted from actual growth.

N.J.A.C. 5:97-2.5(a)lii

COMMENT: This provision should be revised to include a subtraction for the additional market-rate units that are
required by N.J.A.C. 5:97-6.4(c)1 be given adeveloper that is making an in-lieu growth share payment or building the
units off-site but elsewhere in the municipality. Any incentive market-rate units should be provided the same level of
exemption from generating an additional Third Round growth share, regardless of whether the incentive is on site, off
site or apayment in lieu of construction, since they fulfill the same purpose. There is no conceptual basis for treating
such units differently.

RESPONSE: This provision has not been included in the final rule adoption. The commenter should note that the
rule on inclusionary zoning will be amended in the near future to provide presumptive densities by SDRP planning area.
The rules will permit municipalities to capture set-asides in excess of 20 percent while maintaining arealistic
opportunity for affordable housing.

N.J.A.C. 5:97-2.5(b)1i

COMMENT: The reliance on Uniform Construction Code (UCC) use groups also inadequately addresses the
breadth of land uses. Provisions need to be provided for the special land uses that don't fall neatly into the categories
provided. For example, in response to 9/11, many financial service firms are seeking to construct large data centersin
New Jersey. Apparently, for purposes of compliance with the UCC atypical data center would fall under use group B
(office buildings). Unfortunately, placement within this use group (or any of the others for that matter) would be an
extraordinarily poor indicator of potential employment growth. Placed within use group B, a 300,000 square foot data
center would project to 840 jobs and a need for 53 affordable units following COAH's methodology. Thisis not even
close to redlity. Data centers are essentially large buildings filled with computers, cooling systems and other
mechanicals. The employment levels are miniscule. Here, again, the affordable housing obligation resulting from the
multiplierswould likely be higher than the actual number of employees.

RESPONSE: The Council does not have sufficient data to differentiate between these uses within the B use group
at thistime. However, the commenter could submit factual data regarding data centersin amotion to the Council and
the Council would consider the information presented.
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COMMENT: Another common land use that would fall within the S use group would be a self-storage facility.
COAH's methodology would suggest that a 200,000 square foot self-storage facility would result in 300 employees
(resulting in a COAH obligation of 19 units). Everyone knows that self-storage facilities have very few employees. In
reality, atypical 200,000 square foot self-storage facility would have but a mere fraction of the number of employees
projected by COAH's numbers. In fact, based on experience in reviewing numerous applications for self-storage
facilities, a 200,000 self-storage facility would very likely have fewer than 10 employees. COAH's methodol ogy would
drastically overestimate affordable housing needs, crush economic development and unnecessarily cost taxpayers
millions of dollars.

RESPONSE: In addition to the 2007 survey performed for Task 4 in Appendix F of COAH's rules, the Council's
consultants reviewed 12 studies/surveys completed nationwide between 1987 and 2006. These studies show a range of
.46 jobs per 1000 sguare feet to 1.92 jobs per 1000 square feet; amedian of 1.11 and a mean of 1.05. Taking flex space
into consideration, COAH's 2007 survey of New Jersey businesses demonstrated that indeed a range of possibilities
exist within the UCC use group for storage, including differences between self-storage and distribution centers. To
address the commenter's concern, the rule will be amended to use alower ratio (from 1.5 jobs per 1,000 square feet to
one job per 1,000 square feet) for storage uses reflective of the national literature review results conducted by the
Council's consultants. With regard to the extremes between labor-intensive and automated storage space, sufficient data
was not available from the consultants at this time to make a further differentiation within the storage use group but the
Council will consider waivers based on actual jobsin this category in recognition of this potentially wide disparity
within the use group.

N.J.A.C. 5:97-2.5(b)1ii

COMMENT: Municipalities are prevented from requiring that the owner of a structure that has been reoccupied to
provide for new affordable units or make a payment in lieu of construction. Payment in lieu can only implemented
through a municipality's development regulation, that is, for new construction. Therefore, the responsibility for
addressing the growth share generated by the occupation of formerly vacant structures will be on the municipalities
alone. Asking amunicipality to provide for such housing at a cost of about $ 148,700 (payment in lieu) within afive
percent budget cap creates an undue burden on the property taxpayers.

RESPONSE: The Council received numerous comments stating that its proposed approach for measuring jobs
gained and lost in vacant space was not feasible. The Council will amend its rulesin the near future to no longer
calculate an obligation through re-occupancy. An obligation will be created only when space is refitted in such away
that causes an expansion. In addition, the rules will be amended to permit job loss to be subtracted from actual growth
based on demoalition permitsissued by square footage provided the structure was occupied one year prior to the
demoalition. Partially occupied or vacant structures could not be subtracted from actual growth.

COMMENT: Should the reference therein beto N.J.A.C. 5:97-2.3(a)7 instead of N.J.A.C. 5:97-2.2(a)77?

RESPONSE: The proposed reference is correct.

N.J.A.C. 5:97-2.5(b)2

COMMENT: The office buildings that were conceived, zoned, designed and/or constructed between 1980 and 2004
were included in the affordable housing obligation in the first two rounds of the COAH regulations. The affordable
units derived from these office buildings have been constructed. The new rule allowing for the re-evaluation of office
when a vacant building is re-occupied does not make any sense at all. When the affordable housing requirement is met
for the construction of any commercial space, that space cannot be used over and over again to dictate more affordable
units.

RESPONSE: The Council received numerous comments stating that its proposed approach for measuring jobs
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gained and lost in vacant space was not feasible. The Council will amend its rulesin the near future to no longer
calculate an obligation through re-occupancy. An obligation will beis created only when space is refitted in such away
that causes an expansion. In addition, the rules will be amended to permit job loss to be subtracted from actual growth
based on demolition permitsissued by square footage provided the structure was occupied one year prior to the
demoalition. Partially occupied or vacant structures could not be subtracted from actual growth.

N.J.A.C. 5:97-2.5(c)

COMMENT: The section should clearly state that if the mandatory affordable housing obligation published in
Appendix F exceeds the actual growth through December 31, 2018 any affordable housing units constructed above the
actual growth shall be a credit in the Fourth Round. In the alternative, if the affordable housing obligation published in
Appendix F under estimates the actual growth through 2018, the shortfall of affordable housing constructed should be
carried over to the fourth round as an unmet Third Round obligation.

RESPONSE: The commenter is correct. The Council does not believe arule clarification is necessary. COAH staff
has always acknowledged in reports and resolutions that excess and/or surplus credit from completed affordable
housing units may be ligible for future credit.

N.J.A.C. 5:97-2.5(d)

COMMENT: There should be a set time frame of when municipalities have to report a comparison of its pro-rated
growth share obligation and the actual number of affordable units constructed, for example, every two years. There
should be a penalty when municipalities do not comply. Towns have shown they can use the COAH process to delay
meeting there obligation with impunity.

RESPONSE: Pursuant to the Council's procedural rules at N.J.A.C. 5:96-10, "The Council shall conduct biennial
plan eval uations upon substantive certification of a municipality's Housing Element and Fair Share Plan. The purpose of
the plan evaluation isto verify that the construction or provision of affordable housing has been in proportion to the
actual residential growth and employment growth in the municipality and to determine that the mechanisms addressing
the projected growth share obligation continue to present arealistic opportunity for the creation of affordable housing.”

N.J.A.C. 5:97-2.5(¢)

COMMENT: COAH should clarify whether amunicipality will be required to produce actual affordable housing
addressing its projected affordable housing number pursuant to N.J.A.C. 5:97-2.4 if actual growth does not trigger it.
On page 3 of the rules Summary, COAH states "Municipalities are required to construct or other wise provide
affordable housing in proportion with actual residential and non-residential development.” N.J.A.C. 5:97-2.5(e) further
clarifies this statement by requiring a municipality to provide arealistic opportunity for the provision of affordable
housing opportunities to address its projected affordable housing number if actual growth is less than projected growth.
In COAH's procedural rules at N.J.A.C. 5:96-10.1(a), the regulation states " The purpose of plan evaluation isto verify
that the construction or provision of affordable housing has been in proportion to the actual residential growth and
employment growth in the municipality and to determine that the mechanisms addressing the projected growth share
obligation continue to present a realistic opportunity for the creation of affordable housing." The commenter reads all of
this together to say that a municipality must produce or provide affordable housing to keep up with actual growth,
demonstrate this as part of plan evaluation and keep a realistic opportunity for affordable housing for the balance if
triggered by growth in the future.

RESPONSE: The commenter is correct in noting that N.J.A.C. 5:97-2.5(e) requires a municipality to provide a
realistic opportunity for the provision of affordable housing opportunities to address its projected affordable housing
need if actual growth isless than projected growth. In COAH's procedural rules at N.J.A.C. 5:96-10.1(a), the rule states
"The purpose of plan evaluation is to verify that the construction or provision of affordable housing has been in
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proportion to the actual residential growth and employment growth in the municipality and to determine that the
mechanisms addressing the projected growth share obligation continue to present a realistic opportunity or the creation
of affordable housing.” Asthe commenter correctly notes, read together, a municipality must produce or provide
affordable housing to keep up with actual growth, demonstrate this as part of plan evaluation and keep arealistic
opportunity for affordable housing for the balance if triggered by growth in the future.

COMMENT: What does the Council mean by the phrase "realistic opportunity for affordable housing" as
mentioned in N.J.A.C. 5:97-2.5(e)? If, as defined in N.J.A.C. 5:97-1.4, the phrase means "that the affordable housing in
amunicipality's Housing Element and Fair Share Plan will actually be constructed or provided during the 10-year
period of certification”; alocal government should be able to demonstrate to the Council that the projections at
Appendix F, due to extensive areas of environmentally sensitive lands or serious water or wastewater infrastructure
capacity limitations, create conditions that mean that a Housing Plan based solely on the projectionsin Appendix F will
present unrealistic outcomes that cannot gain requisite NJDEP approvals and therefore are unlikely to result in
construction of affordable units during the 10-year period of certification.

RESPONSE: The commenter should note the phase "realistic opportunity for affordable housing" comes from the
FHA. N.J.SA. 52:27D-311(a) indicates that the municipa housing element shall contain an analysis demonstrating that
it will provide arealistic opportunity for the provision of the fair share.

COMMENT: The requirements that actual growth be used to establish the fair share and that municipalities satisfy
it should be eliminated. By requiring municipalities to plan for growth share based upon COAH projections and to use
them even if actual growth islower, COAH has effectively abandoned the growth share approach for a methodology
assigning fair share obligations to each municipality, asit did in the First and Second Round. All the municipality can
do isthe math of dividing projected households by five and jobs by 16. Having done this, COAH should jettison the
effort to impose yet another obligation on the municipality to satisfy actual growth aswell. It is not called for by the
Appellate Division decision, nor isit required by the Fair Housing Act. The attempted amalgam of both approaches not
only unnecessarily imposes additional responsibilities on municipalities that are being heavily burdened by the
extraordinary increase in the growth share obligation, but is unworkable as well. In addition since the COAH projection
and ratios result in the allocation of Statewide need to the State's municipalities, imposing an additional fair share
obligation on municipalities based on actual growth resultsin Statewide fair share obligationsin excess of the Statewide
need. This violates the Mount Laurel doctrine and the Fair Housing Act requirement, N.J.S.A. 52:27D-307¢(1), that
COAH adopt criteriafor municipal determination of its fair share of calculated housing need.

RESPONSE: The Council's third round rules do implement a"growth share" approach to affordable housing by
linking the actual production of affordable housing with municipal development and growth. However, In the Matter of
the Adoption of N.J.A.C. 5:94 and 5:95 by the Council on Affordable Housing, 390 N.J.Super. 1 (App. Div. 2007),
certif. denied, 192 N.J. 72 (2007), the New Jersey Appellate Division stated that, "If municipalities with substantial
amounts of vacant land and access to infrastructure can decide for themselves whether and how much to grow, it is
highly likely that housing opportunity will fall far short of identified housing need.” 1d. at 56. With this, the Court
placed two limitations on the previous growth share approach the Council took which relied on municipally derived
projections: the growth share methodology must contain a sufficient check on municipal discretion in adopting a master
plan and zoning ordinance; and the growth share methodology must be based on data from which it can reasonably be
concluded that the all ocation formulawill result in satisfaction of the statewide and regional needs. Therefore, the
revised growth share approach reliesin part on independent household and employment growth projections, which each
municipality will utilize inits long range planning for affordable housing.

COMMENT: The commenter urges the deletion of this provision, as it undercuts the fairness and general
acceptability of atrue growth share approach.

RESPONSE: The Council believes that the commenter's suggestion would be inconsistent with the 2007 Appellate
Division decision. In the Matter of the Adoption of N.J.A.C. 5:94 and 5:95 by the Council on Affordable Housing, 390
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N.J.Super. 1 (App. Div. 2007), certif. denied, 192 N.J. 71 (2007), the New Jersey Appellate Division stated that, "If
municipalities with substantial amounts of vacant land and access to infrastructure can decide for themselves whether
and how much to grow, it is highly likely that housing opportunity will fall far short of identified housing need.” Id. at
56. With this, the Court placed two limitations on the previous growth share approach the Council took which relied on
municipally derived projections: the growth share methodology must contain a sufficient check on municipal discretion
in adopting a master plan and zoning ordinance; and the growth share methodology must be based on data from which it
can reasonably be concluded that the allocation formulawill result in satisfaction of the Statewide and regional needs.
Therefore, the revised growth share approach reliesin part on independent household and employment growth
projections, which each municipality will utilize initslong range planning for affordable housing. Municipalities are
required to construct or otherwise provide affordable housing in proportion with actual residential and non-residential
development. In addition, Council's rules provide flexibility in addressing the affordable housing obligation by
providing an option for municipalities to phase certain components of its plan based on feasibility of the proposed
mechanisms. The implementation schedule provided by N.J.A.C. 5:97-3.2(a)4 must include a detailed timetable for
units to be provided within the period of certification and must demonstrate a realistic opportunity as defined under
N.JA.C. 5:97-1.4. In this case, a detailed implementation schedule is required, which includes deadlines for submission
of documentation to the Council.

COMMENT: The commenter opposes this provision, which requires that a municipality ignore actual growth if itis
lower than COAH's growth projection in Appendix F, because it undercuts the accuracy and simplicity of the growth
share approach. In principle, projections do not need to be used at all in this methodology. Since 2004, municipalities
have been on notice that they would be required to meet a growth share obligation, so there is no unfairness to them in
now requiring, in 2008, that they submit a compliance plan based on the actual growth that has occurred since 2004,
rather than on uncertain "projections’ of the yearsto come. Even if projections are used initially, however, the
municipality should be required to adjust its compliance plan over the life of the Third Round to reflect growth that
actually occurs, rather than being held to the growth projections estimated by COAH and its consultants in 2007 if they
are higher. To continue to use projections after actual growth data are available isin effect to convert the projections
into allocations, which is the top-down methodology of the First and Second Rounds that is purportedly replaced by the
growth share methodology in this Round. Allocations are a distraction, inviting open-ended controversy and proposals
to "tinker" with the outcome, whereas actual growth data are objective and unarguable. COAH seems to have assumed
that the Appellate Division opinion of January 2007 requires it to use projections rather than actual growth. It did not.
The Court expressed concern that there might not be enough land available to meet the projected need, that the 1:8 and
1:25 growth share ratios might not produce enough housing to meet the need, and that municipalities might
under-project their own growth to shift fair share compliance to other municipalities. The Court did not, however,
mandate COAH's new approach. Rather, it observed that if there was a mismatch, either the ratios would have to be
changed or a new allocation methodology devised.

RESPONSE: The Council believes that the commenter's suggestion would be inconsistent with the 2007 Appellate
Division decision. In the Matter of the Adoption of N.J.A.C. 5:94 and 5:95 by the Council on Affordable Housing, 390
N.J. Super. 1 (App. Div. 2007), certif. denied 192 N.J. 71(2007), the New Jersey Appellate Division stated that, "If
municipalities with substantial amounts of vacant land and access to infrastructure can decide for themsel ves whether
and how much to grow, it is highly likely that housing opportunity will fall far short of identified housing need.” Id. at
56. With this, the Court placed two limitations on the previous growth share approach the Council took which relied on
municipally derived projections: the growth share methodology must contain a sufficient check on municipal discretion
in adopting a master plan and zoning ordinance; and the growth share methodology must be based on data from which it
can reasonably be concluded that the allocation formulawill result in satisfaction of the statewide and regional needs.
Therefore, the revised growth share approach reliesin part on independent household and employment growth
projections, which each municipality will utilize in its long range planning for affordable housing. In accordance with
the FHA, the Council has broad authority to promulgate all rules and regul ations necessary for carrying out the
provisions and purposes of the Act and believes that the adopted rules are consistent with both the Act and the Appellate
Division decision.
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N.J.A.C. 5:97-3
COMMENT: No bonus credits should be used to produce affordable housing, all the units should have to be filled.

RESPONSE: The Council recognizes the importance providing an incentive for certain types of housing, such as
rental housing, and for that reason has included bonus provisionsin its regulations. The Courts upheld the grant of
rental bonus credits in Calton Homes, Inc. v. Council on Affordable Housing, 244 N.J. Super. 438 (App. Div. 1990),
certif. denied, 127 N.J. 326 (1991) and In the Matter of Petition for Substantive Certification Filed by Freehold
Township, Docket No. A-2521-01T2 (decided October 23, 2003).

COMMENT: Given DOT's multi-year delay in developing an alternate access code for centers, it is highly unlikely
that the high-density housing called for in the municipality's published growth share, as well as the warehouse job
ratios, could ever be approved in areas where sewer capacity exists.

RESPONSE: The Council will advocate on behalf of municipalities and/or affordable housing devel opers to ensure
the expeditious processing of affordable housing projects. The commenter is referred to N.J.A.C. 5:97-10.5, which will
be clarified in the near future to address the commenter's concern.

COMMENT: Many municipalities will not be able to accommodate the very high minimum affordable housing
obligations mandated by COAH's proposed new rules without sewage treatment plantsin Planning Areas 3, 4 and/or 5.
Currently NJDEP, in coordination with the recommendations of the State Plan, does not permit new sewage treatment
plants within Planning Areas 3, 4 or 5, except within designated "centers." In accordance with the recommendations of
the State Plan, "centers" are not necessarily appropriate in every municipality. Therefore, how can municipalities
needing to locate substantial affordable housing units on landsin Planning Areas 3, 4 or 5 without center designation be
expected to comply with the affordable housing obligations mandated by COAH's proposed new rules? What is needed
isfor an exception from DEP to allow alimited number of new sewage treatment plantsin Planning Areas 3, 4 and 5
without the necessity for a change in planning area designation or center designation. The exception should be limited
to new package treatment plants serving only relatively small developments (that is, no more than 50 units) of 100
percent affordable housing units, and with a further restriction that no more than four such treatment plants be
permitted. Without such an exception from DEP rules, and given that center designation is not appropriate within all
municipalities, many municipalities will not be able to create a reasonable opportunity for the construction of the
affordable housing units required by COAH's proposed new rules.

RESPONSE: There are several affordable housing mechanisms available to al municipalities that do not involve
inclusionary zoning or necessitate the development of vacant land. These include an accessory apartment program, a
market to affordable program, supportive and special needs housing, regional contribution agreements, an affordable
housing partnership program, and extension of expiring controls. In addition, bonuses for rental units and very
low-income housing are a so available. Other innovative approaches meeting the Council's basic requirements for the
provision of affordable housing will also be considered by the Council. The Council intends to work cooperatively with
NJDEP to identify solutions to water and sewer capacity limitations in areas outside of sewer service areas so that
affordable housing projects may proceed and also encourages municipalities to seek center designation as needed and
appropriate. The Council also encourages the commenter to communicate directly with DEP about the changes being
proposed. The ruleswill be amended in the near future to provide smart growth bonuses for affordable housing within
Transit Oriented Developmentsin Planning Area 1, Planning Area 2, or adesignated Center. In addition, COAH's
consultants are updating the vacant land and devel opment capacity analysis to incorporate the estimated impacts of the
pending Water Quality Management/Wastewater Management Plan Rule changes.

COMMENT: It would be impossible for our municipality to meet requirements of 482 growth share units, plus
additional units associated with warehouse approval s, without rezoning commercial acreage in the sewer service area.
While cases of affordable housing on septic do exist in the Township - group homes for the devel opmentally disabled,
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for example - current and proposed rules limit how much of this housing can be included in the Township's inventory.

RESPONSE: The commenter should note that a future rule amendment will reduce the jobs ratio for warehouse
uses (Use Group S) from 1.5 to one job per 1,000 square feet. Municipalities may apply for waiversto further
differentiate within the Use Group S category, but the Council does not have supporting data to further differentiate at
thistime. There are several affordable housing mechanisms available to all municipalities that do not involve
inclusionary zoning or necessitate the development of vacant land. These include an accessory apartment program, a
market to affordable program, supportive and special needs housing, regional contribution agreements, an affordable
housing partnership program, and extension of expiring controls. In addition, bonuses for rental units and very
low-income housing are a so available. Other innovative approaches meeting the Council's basic requirements for the
provision of affordable housing will also be considered by the Council. However, in some cases, it may be necessary for
amunicipality to rezone for residential development or to permit higher density development in order to provide
sufficient opportunities for affordable units to be constructed on lands having infrastructure capacity. Existing master
plans and current zoning may require alteration to meet these needs.

COMMENT: It seems that the need for affordable rental housing continues to be much greater than the need for
for-sale affordable units. The bonus to municipalities for providing affordable rental units should be increased to
two-for-one. This added incentive will encourage towns to work with developers to approve new projects that will
provide significant numbers of affordable rental housing units.

RESPONSE: The Council recognizes the importance of affordable rental housing and for that reason has included
rental bonus provisions that provide an important incentive for creating rental housing. The Council has historically
granted two units of credit for eligible rental units and continues to do so with these third round rules; however, the
rental bonuses now apply only to rental unitsin excess of its growth share rental obligation.

COMMENT: Affordable housing is an important obligation, but it is not the only obligation a municipality faces.
Township officials must respond to environmental regulations that prohibit encroachment of streams, destruction of
wetlands, or harm to wildlife habitat. We must complete the commitment the municipality made in 1999 to preserve
2,400 of its remaining 6,000 acres. We must respond to Department of Education requirements, and parental concerns,
about keeping class sizes reasonable. We must respond to Moody's and other rating agencies that ask how we are
addressing our debt load, our commercial ratable share, and our plansto reserve for police and fire post-retirement
medical costs, which all municipalities must begin funding by the end of the decade. The task of providing affordable
housing cannot require us to cast aside 20 years worth of planning and open space investments, to decide which parts of
our natural environment should be sacrificed, or to tax those earning $ 60,000 or less out of their homes.

RESPONSE: The Council fully understands and supports these objectives, and COAH intends to work
cooperatively with other State agencies. However, the Mount Laurel decisions and the FHA make clear that every
municipality has a constitutional obligation to provide for itsfair share of the regional need for affordable housing.
While COAH prefers affordable housing developments to be located in PA 1, 2 or centers, COAH does not believe it
would be appropriate to eliminate all lands outside of these areas from an analysis of vacant, developable land or and
affordable housing obligation, particularly as the State agencies, such as DEP, that regulate use of the land would permit
development on these lands. Further, the commenter should note that the MOU between the SPC and COAH, dated July
13, 2004, states, "All planning areas can accommodate growth and therefore can accommodate a commensurate
affordable housing obligation in amanner consistent with the goal's, objectives, and policies of the State Plan." The
Council does not encourage the relaxing of environmental standards in order to build affordable housing units on
environmentally critical areas. Sites designated to produce affordable housing must be available, approvable,
developable and suitable pursuant to the criteria provided in N.J.A.C. 5:97-3.13. The site must be in compliance with
the rules and regulations of all agencies with jurisdiction over the site.

COMMENT: There are many developers with stalled residential projects throughout New Jersey who have
received preliminary approval from the local municipality to build projects that consist of age restricted units. Thereis
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an overabundance of these types of projects, as towns have allowed new active adult unitsin order to avoid additional
school age children. Incentives should be offered to municipalities that amend the approvals of these age-restricted
projects to encourage additional affordable units to be built. These incentives could include bonus credits for units
provided through amended approvals.

RESPONSE: The Council has established age-restricted maximums and family housing requirementsto ensure a
balance of housing opportunities for al segments of the population; however, the extent to which age-restricted
development is generally permitted within a municipality is strictly a municipal decision. To encourage the production
of non-age-restricted housing, the rules do provide for rental bonuses for family rental units.

COMMENT: Restoring the maximum number of senior units to 25 percent of the total obligation rather than 50
percent is very good in providing more units for workforce housing, providing for those families which are the
backbone of our society.

RESPONSE: The Council appreciates the commenter's support.

COMMENT: Accountability to the State Plan should be re-instated in the rules. One option to meet this criterion is
to work with the Office of Smart Growth to create a streamlined plan endorsement process and make it a requirement of
Fair Share Plan approval.

RESPONSE: Proposed N.J.A.C. 5:97-3.16(a) encourages municipalities that have petitioned the Council for
substantive certification to seek plan endorsement from the State Planning Commission; however, the Council is
concerned that a requirement to obtain plan endorsement may postpone a municipality's substantive certification. Where
realistic opportunity indicates a need for plan endorsement, the Council may, as in the past, require it as a condition of
substantive certification.

COMMENT: COAH should fully honor the second round rulesat N.J.A.C. 5:93-5.6 which had provided
substantial compliance bonuses in the prior round for towns that had completed a substantial proportion of its first round
affordable housing obligation. Thisisfair to atown that has relied on these bonuses as reflected in its second round
substantive certification, in its COAH-approved extension of second round certification and now into the third round
where the prior round remains part of the cumulative three-part affordable housing obligation.

RESPONSE: The Council has eliminated reductions for substantial compliance from the third round rules.
Reductions for substantial compliance were a component of N.J.A.C. 5:93 and, as such, are outside the scope of the
current rule proposal. The Council will honor substantial compliance bonuses that were previously granted as part of a
municipality's substantive certification.

COMMENT: Will COAH work with NJDEP and the Highlands Council on behalf of municipalities trying to
obtain the necessary utilities to develop COAH units?

RESPONSE: Y es, the Council will work on behalf of municipalities to obtain the necessary infrastructure to
support affordable housing envisioned in amunicipal petition for substantive certification.

COMMENT: The Township cannot recapture lost growth. The affordable housing regulations should not be
backdated, but should begin upon the implementation of the revised regulations. Municipalitieswill be left exposed to
the expenditure of substantial municipal funds, particularly when a great deal of approved but unbuilt development has
vested rights and cannot be used to satisfy its own growth share. The rules assume that the retroactive obligation can be
addressed through inclusionary development but establish a maximum set-aside of 20 percent of affordable units which
isinsufficient to address the growth share obligation generated from that development alone. The Economic Impact
statement should address the municipal cost associated with retroactive growth share obligation. The fact that we are
already four yearsinto the third round period raises an issue of fairness and practicality for municipal governments
seeking to abide by COAH requirements.
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RESPONSE: The Council will amend the rule in the near future to provide for a bonus for affordable units that
received municipal approvals (preliminary or final approvals) or were included in a redevel oper's agreement between
December 20, 2004 and June 2, 2008. The units must have been proposed to address a municipality's growth share
obligation in athird round Housing Element and Fair Share Plan that was included in amunicipal petition for third
round substantive certification between December 20, 2004 and January 25, 2007. The Council does not mandate the
expenditure of municipal revenues to provide low and moderate income housing. Under the Council's proposed rules, a
municipality can choose from avariety of mechanismsin addressing its affordable housing obligation, some of which
require little or no municipal subsidy. Inclusionary zoning, for example, would require the developer to provide the
affordable housing on-site, or as a possible alternative, to provide a payment in lieu of construction. Neither scenario
would require amunicipal subsidy. Other mechanisms, such as an accessory apartment program and a market to
affordable program require minimum subsidies of $ 20,000 and $ 25,000, respectively, which are significantly less than
the payment-in-lieu amount cited by the commenter. Further, the proposed rules increase the allowable percentages for
both residential and non-residential development fees to assist municipalities in generating additional funding for
affordable housing activities.

COMMENT: If the law states that the municipal tax payers will not have to assume the cost of the affordable
development why does every action require aresolution of intent to bond in case of short fall?

RESPONSE: A resolution of intent to bond in case of shortfall isrequired in order to ensure that a proposed
mechanism presents a realistic opportunity for the construction of affordable housing and is not intended to be a primary
source of funding. Bonding would be necessary only if a source of funding identified in amunicipa spending plan were
no longer available.

COMMENT: Another enormous problem in the proposed rules is the provision that any inclusionary development
opportunities that require zoning changes need to have these zoning changes adopted at the time of submission of the
municipality's fair share housing plan. Thus, the municipality is forced to zone for development density it may never
need. The idea behind the growth share round is that municipalities are only required to build affordable housing based
on the rate at which they grow. The requirement that the zoning be in place prior to the growth is antithetical to the
philosophy of the growth share round. Once the zoning is in place, regardless of whether or not the growth ever
materializes, municipalities are in abind since the zoning alows the owner to build a certain amount of units by right at
the time of the zoning change. Thus, the builder at any point would be allowed to build at a density to cover anticipated
growth, but this growth (and thus its affordable housing requirements) may never occur. This provision will actually
accel erate unwanted growth and create tremendous hardship for the taxpayers of this municipality.

RESPONSE: The commenter is referring to N.J.A.C. 5:97-3.2(a) 7, which requires a demonstration that existing or
planned changes in zoning provide adequate capacity to accommodate any proposed inclusionary developments. These
zoning changes need not be in place at the time of submission and are required only if zoning is proposed as a
mechanism in the municipality's Fair Share Plan. Necessary zoning changes must be adopted by the municipality within
45 days of substantive certification. The commenter should note, however, that the Appellate Court, In re Adoption of
N.J.A.C. 5:94 and 5:95 by the Council on Affordable Housing, 390 N.J. Super. 1, certif. denied, 192 N.J. 71 (2007),
ruled that the growth share methodology, while constitutional, must contain a sufficient check on municipal discretion
in adopting zoning. Therefore, the municipality must provide a realistic opportunity for the provision of affordable
housing opportunities to address its projected affordable housing number, even if actual growth isless than projected
growth.

COMMENT: COAH should clarify these rules so as to make it clear that rental units constructed after June 6, 1999
in excess of the Second Round rental obligation can receive Third Round rental bonus credits. When read together, the
rules appear to permit municipalities to carry over for Third Round bonus crediting purposes rental units on Second
Round sites constructed after June 6, 1999. This reading is supported by COAH's Summary, Comment to N.J.A.C.
5:94-3, which states that, "[t]o ensure that only units built during the third round period are eligible for bonuses toward
the growth share obligation, the new rule requires that a unit receiving a bonus toward the growth share obligation must
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have been built on or after June 6, 1999." The reading is also consistent with the Appellate Division'sruling In the
Matter of the Adoption of N.J.A.C. 5:94 and 5:95 by the New Jersey Council on Affordable Housing, 390 N.J. Super. 1,
81 (App. Div. 2007), certif. denied, 192 N.J. 71 (2007), that "excess credits from the second round can be applied to a
municipalities third round growth share," citing N.J.A.C. 5:94-3.1(a)1. It is also consistent with the rental bonus policy
that rewards municipalities providing more rental units than are required. A policy that does not permit rental unitsto be
carried over for rental bonus credit purposes represents a broken promise by COAH to municipalities to reward efforts
to produce rental affordable housing.

RESPONSE: The Council believesthat the rules are clear with regard to the granting of rental bonuses. Proposed
N.J.A.C. 5:97-3.6(a) lists the conditions under which arental unit is eligible for abonus toward the growth share
obligation, which include the requirement that the unit was created in the municipality and occupied after June 6, 1999,
or that the municipality has provided or received afirm commitment for the construction of the unit.

COMMENT: It should be made clear that Second Round rental unitsin excess of the Second Round rental
obligation can be used to satisfy the Third Round rental obligation.

RESPONSE: The rules will be amended in the near future to indicate that completed rental unitsin excess of the
prior round rental obligation may be eligible to satisfy the third round rental obligation.

COMMENT: The commenter suggests providing a one to one credit for every LEED-certified affordable housing
unit. In other words, if a developer had a 20-unit obligation, perhaps the obligation would be cut in half to 10 affordable
housing unitsif the devel oper produced LEED-certified units. This could also be a mechanism for crediting
non-residential LEED buildings as well, wherein the devel opment fee associated with non-residential development
would be reduced. The public benefit will be served with the provision of affordable residential units, better long-term
affordability in terms of operating costs, and overall benefits to the community, region, and state in terms of the
environment.

RESPONSE: The Council recognizes the value of LEED and other sustainable building incentives and programs.
Although the Council does not believe that a bonus should be granted for LEED certified affordable housing units, the
rules now specifically permit the use of development fees for green building strategies designed to be cost-saving for
low- and moderate-income households. The Council believes that the subsidy will serve as a sufficient incentive
without the need for additional bonuses.

COMMENT: Developing the plan requires towns to meet the projections, including implementing any necessary
zoning changes. Thisis extremely problematic for asmall municipality on atight budget that might not have the
capacity for the zoning, specifically relating to the availability of water.

RESPONSE: There are several affordable housing mechanisms available to all municipalities that do not involve
inclusionary zoning or necessitate the development of vacant land. These include an accessory apartment program, a
market to affordable program, supportive and special needs housing, regional contribution agreements, an affordable
housing partnership program, and extension of expiring controls. In addition, bonuses for rental units and very
low-income housing are a so available. Other innovative approaches meeting the Council's basic requirements for the
provision of affordable housing will also be considered by the Council. Although water capacity constraints may limit
future development in some watershed areas, COAH believes that beneficial water reuse, water saving devices and
priority treatment to affordable housing units must be given full consideration where capacities are limited.

COMMENT: The rules must clearly state the number of decimal points that calculations should be prepared to, as
well as when calculations should be rounded. The proposed rules do not clearly state the number of decimal placesto
compute the growth share and/or the resulting means of meeting the affordable housing obligation. The rules also do not
clearly advise the plan preparer when and/or how to round the growth share and other calculations (that is, round up or
round down). Decimal place calculations and rounding must be clarified in the final rules. Failure to do so resultsin



Page 110
40 N.J.R. 2690(a)

submission of plans with incomplete and/or incorrect calculations. These planswill have to be returned for revisions,
which will further delay the process and result in additional expenditures by municipalities.

RESPONSE: The Council expects that municipalities will use conventional math, thus rounding up if the number .5
or higher or rounding down if it is .4 or lower. In instances where the rule says"aminimum of," the municipality should
round to the next higher number because, otherwise, the result would be less than the minimum required.

COMMENT: The commenter urges COAH to work with housing advocates to develop reasonable strategies,
including density bonuses, or a reasonable number of bonus credits, to create and maintain housing accessible to
families with low and very low incomes. But this housing should specifically be directed at areas which evidence job
growth, high quality schools and other measures of opportunity and community stability.

RESPONSE: The Council hasin fact worked with a number of constituency groups, including housing advocatesin
developing the proposed rules. The current proposal includes provisions for density bonuses, rental bonuses, and
bonuses for very low income housing, all of which are designed to incentivize the production of affordable housing. In
addition, the rules will be amended in the near future to establish minimum presumptive densities by planning area and
opportunities for municipalities to address very low income households through inclusionary zoning. Under the Fair
Housing Act, every municipality in New Jersey has a constitutional obligation to provide arealistic opportunity for the
construction of affordable housing, and therefore these incentives are avail able to any municipality under the Council's
jurisdiction.

COMMENT: The commenter strongly encourages COAH to see its efforts within aframework for comprehensive
planning guided by the State Development and Redevelopment Plan. The commenter supports compliance bonuses and
suggest they be considered to promote smart growth (for example, around transit villages, in centers at densities that
would encourage transit feasibility, etc.).

RESPONSE: The Council recognizes the importance of consistency with smart growth policies of the State
Planning Commission and for that reason requires that all affordable housing sites are consistent with the SDRP.
N.J.A.C. 5:97-3.15 includes a new provision that links State-funded smart growth initiatives to a minimum 20 percent
affordable housing set-aside, to the extent economically feasible, for residential development. Further, the rules will be
amended to provide bonuses for Transit Oriented Development in aPA1, PA2, or designated center, and for affordable
housing within redevel opment areas pursuant to the Local Redevelopment and Housing Law, N.J.S.A. 40A:12A-1 et

Seg.

COMMENT: The regulations appear to be based upon a 20th century paradigm where new housing would be
supplied through the construction of large lot, high square foot, low density single family home and townhome
communities. This approach is directly at odds with a state that now has policies requiring preservation of open space,
protection of watersheds, elimination of sprawl, smart growth, energy conservation, development in transit villages,
reduction of the carbon footprint, redevelopment of cities all accompanied by a host of acronyms and regulations. The
regulations are aggressive and punitive in one respect; to the builder, and need to be equally aggressive with regard to
the communities who have the obligation under the Mount Laurel doctrine to contribute their fair share of affordable
housing to the region in which they are located.

RESPONSE: The Council appreciates the commenter's concerns. The rules will be the subject of afuture
amendment wherein the Council will provide guidance on minimum densities within inclusionary zones to be
determined based on SDRP Planning Aress.

COMMENT: The commenter believes that the rules do not provide proper guidance to communities on the
appropriate methods of development that are compatible with the State Plan. Without such direction, communities may
unknowingly place themselvesin a position contrary to state agencies and programs. The commenter aso has deep
concerns about the omission of appropriate design and development standards for affordable housing in the rules. Great
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time and effort has been invested by the State, State agencies, and interest groups to direct development into areas
appropriate for growth - Planning Areas (PASs) 1 and 2 and mixed-use centersin PA 3, 4, and 5. The rules do not
address affordable housing issues outside of PA 1 and 2.

RESPONSE: Under the site suitability requirements of N.J.A.C. 5:97-3.13(b), sites designated to produce
affordable housing must be consistent with the SDRP. Sites within Planning Areas 1 or 2 or located within a designated
center or located in an existing sewer service area are the preferred location for municipalities to address their fair share
obligation. To clarify the intent of N.J.A.C. 5:97-3.13(a)3, a future rule amendment will add definitions of "sewer
capacity" and "water capacity," and the provision will be revised to reference them. The definitions recognize on-site
facilities, thereby addressing situations in which municipalities must rely on development on septic systems. In afuture
amendment, the Council will strengthen its rules to require that clustering, lot size averaging and/or attached housing be
permitted in inclusionary zones. The rules will be the subject of afuture amendment wherein the Council will provide
guidance on minimum densities within inclusionary zones to be determined based on SDRP Planning Aress.

COMMENT: While generally speaking, it is understandable that a 25 percent senior maximum would benefit
mixed affordable housing by providing a better mix of units, it is of significant concern that such alimit (and any
concrete limits) would strip towns of their ability to create a housing plan unique to their community. While one
municipality may already have adequate senior housing and ample space in their school district to accommodate
additional growth, avery different town may have very little senior housing and no additional capacity for school
children, meaning a higher proportion of senior affordable units may make more sense in the second municipality. A
by-the-numbers approach does not take into consideration the realistic and appropriate differencesin character between
communities. There must be a greater degree of flexibility for municipalities. While New Jersey needs affordable
housing for all segments of the population, affordable units must largely serve younger families and this should be
encouraged.

RESPONSE: The Appellate Division decision reversed the third round rule that permitted a municipality to limit up
to 50 percent of its affordable housing obligation as age-restricted housing but found the prior age-restricted cap of 25
percent to be reasonable. The Council believes that the 25 percent cap will ensure a balance of housing opportunities for
families, seniors and people with disabilities. Further, affordable family units are available to the age-restricted
popul ation.

COMMENT: The rules require amunicipality to document sewer and water capacity for the entire fair share
obligation or take steps to obtain capacity at the time of petition. Thisis not clear whether it pertainsto COAH's target
obligation, or the community's actual growth share calculation.

RESPONSE: The Fair Share Plan submitted by a municipality at the time of petition should consist of a plan to
address its entire affordabl e housing obligation, including its growth share obligation based on the growth projections
provided by the Council. N.J.A.C. 5:97-3.2(a) further requires that the Fair Share Plan include a demonstration of
existing or planned water and sewer capacity "sufficient to accommodate all proposed mechanisms.”

N.J.A.C.5:97-3.1

COMMENT: The regulation should be revised to reflect that the Housing Element should be adopted by the
planning board, not the Fair Share Plan, as the planning board only has jurisdiction over the Housing Element through
its master plan jurisdiction. The governing body should be required to endorse the Housing Element and adopt the Fair
Share Plan, asthe latter includes funding decisions and other provisions which are within the jurisdiction of the
governing body not the planning board. The regulation does not recognize the fundamental differencein jurisdiction
between the two municipal bodies.

RESPONSE: The commenter is correct in noting that, in accordance with the Council's procedural rules, a
municipality's Housing Element, which includes the Fair Share Plan, is adopted by the planning board. The governing
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body, by resolution, subsequently endorses both documents, including the spending plan, and either requests afiling or
petitions the Council for substantive certification. The Council believes that this procedure recognizes the governing
body's authority in that it requires official action by the governing body prior to submission to the Council for
substantive certification. Upon receiving substantive certification, the governing body must adopt all ordinances and
authorize any expenditure necessary for the implementation of the Fair Share Plan.

N.J.A.C.5:97-3.2

COMMENT: The commenter agrees that N.J.A.C. 5:97-3.2(a)8 requires the demonstration of existing or planned
water and sewer capacity sufficient to accommodate all proposed affordable housing compliance mechanisms. The
commenter recommends that the Council require more than just a cursory statement that the capacity is available, but
rather lettersin the form of "will serve" |etters from the appropriate sewage authority with the accompanying waste
water management plan conformity statement, so as to assure that there exists adequate sanitary sewer and portable
water capacity for all proposed compliance mechanisms.

RESPONSE: The Council will amend its regulations in the near future to provide greater clarity asto the
definitions of sewer capacity and water capacity. The commenter should note that the regulation permits demonstration
of "existing or planned" capacity. Therefore, municipalities may not yet have demonstration of capacity from the
appropriate sewage authority. The Council recognizes that sewer and water capacity constraints exist in certain areas of
the State, and will coordinate with DEP to identify these areas and work to ensure that limited capacity is directed
toward affordable housing.

COMMENT: The ruleindicates that a Fair Share Plan must demonstrate that existing or planned water and sewer
capacity are sufficient to accommodate all of the proposed compliance mechanisms. This goesto site suitability as well.
There are areas of the State where water and sewer are not proposed, would certainly not be easily approved by the
NJDEP or the local governing bodies, and would not likely be appropriate at any time over the next 20 years. Y et
housing development (low density) in such a municipality will still create a growth share obligation. COAH must
recognize the reality that some communities have no realistic prospect of securing public sewer service. Consequently,
COAH should allow durational adjustmentsin the third cycle with regard to the growth share obligation just asit has
allowed durational adjustmentsin the first and second housing cycles.

RESPONSE: The Council agrees with the commenter and will amend the rules to provide for durational
adjustmentsin the third round. However, the commenter should note that durational adjustments are granted on a site
specific basis and only in cases where water and sewer capacity is expected to be made available in the near future.

N.J.A.C. 5:97-3.2(a)

COMMENT: COAH should release its proposed form of afair share plan as soon as possible. COAH has proposed
avery short turnaround (as little as four months) for towns to prepare and adopt a new or revised third round plan once
COAH'srules are expected to be effective in June 2008. Any forms that will be required to be utilized by municipalities
should be included in the rules, so that the reasonableness of the requirements of such forms can be the subject of public
review. Since they are not included in the currently proposed rules, they should be the subject of alater rule
amendment.

RESPONSE: The Council will be releasing the application form in an expedient manner. The forms are designed to
provide guidance to municipalities in preparing their Fair Share Plans and to aid the Council in reviewing plans
expeditiously. They are not intended to include substantive changes to the Council's adopted rules. The Council will
have a Housing Element and Fair Share Plan application available to assist municipalities in navigating the COAH
process. The application will indicate the information that required at the time of petition and the information necessary
after certification is granted. In addition, the municipality will have the opportunity to submit supplemental information
in response to areport issued by the Council. The rules also include an option available to a municipality to phase
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certain components of its plan based on the feasibility of the proposed mechanisms. It is the Council'sintent for the
rulesto provide alevel of flexibility so that amunicipality can comply with the prescribed timelines and deadlines.

COMMENT: Municipalities may be unable to demonstrate that existing and/or planned water and sewer capacity
sufficient to accommodate all proposed mechanisms are or will be available at the time of petition. As such, the
submission of information on sewer and water capacity should be linked to the completion of County Wastewater
Management Plans and the associated municipal wastewater management plan (WMP) chapter of the affected
municipality. It isimportant to note that municipalities may not have the legal or administrative authority to reserve
scarce resources that may be essential to implement its growth share mechanisms. For example, some municipalities
that are served by regional sanitary sewage treatment plants do not control the allocation of sewer capacity or sewer
permits. This provision should apply only to the reservation of scarce resources the municipality controls.

RESPONSE: Under the Council's rules and in accordance with the Fair Housing Act, amunicipal Fair Share Plan
must present a realistic opportunity for the provision of affordable housing, which islargely dependent on the
availahility of sewer and water capacity. Therefore, the Council cannot grant substantive certification without some
demonstration that adequate sewer and water capacity is available or planned. The Council does understand, however,
that municipalities may not be able to demonstrate availability of sewer and water capacity at the time of petition. For
that reason, the rules now provide for the phasing of some of the more complex affordable housing mechanisms, such as
municipally-sponsored construction and redevel opment, in accordance with an implementation schedule that sets forth a
detailed timetable for units to be provided within the period of substantive certification and for the submission of all
information and documentation required. To clarify the intent of N.J.A.C. 5:97-3.13(a)3, afuture rule amendment will
add definitions of "sewer capacity” and "water capacity,” and the provision will be revised to reference them. The
definitions recognize on-site facilities, thereby addressing situations in which municipalities must rely on devel opment
on septic systems. In addition, the Council will amend the rulesto provide for a durational adjustment for the third
round. The Council expects that county wastewater management plans will include planning capacity for all affordable
housing mechanisms, including zoning, in municipal Fair Share Plans. This rule was previously codified at N.J.A.C.
5:91-10.1 and remains unchanged. In Hills Dev. Co. v. Bernards Tp. in Somerset Cty., 103 N.J. 1 (1986), the Supreme
Court upheld the validity of the Fair Housing Act, N.J.S.A. 52:27D-301 et seq. The Court concluded that the Council
has the power to require, as a condition of its exercise of jurisdiction on an application for substantive certification, that
the applying municipality take appropriate measures to preserve "scarce resources," namely, those resources that will
probably be essential to the satisfaction of its Mount Laurel obligation. 1d. at 61. Asaresult, the Council will take the
necessary action to ensure that a municipality that is seeking substantive certification, or has been granted substantive
certification, ensures that there is sufficient sewer and water to meet its affordable housing obligation.

N.J.A.C. 5:97-3.2(a)4

COMMENT: A municipality proposes to construct 100 family rental unitsin 2016. The rule proposal would not
require the municipality to provide the documentation for the housing until 2014. Isit possible for the municipality to be
excused from building the affordable housing because the actual growth in the municipality through 2014 isfar less
than COAH's projection of growth?

RESPONSE: As part of its plan review of municipal petitions, the Council will evaluate the implementation
schedules submitted pursuant to N.J.A.C. 5:97-3.2(a)4 to determine whether they present a realistic opportunity for the
production of affordable housing. The rule will be amended in the near future to address this point. Municipalities
choosing to schedule affordable housing mechanisms beyond the first plan review pursuant to N.J.A.C. 5:96-10 must
identify specific steps to be taken and a detailed timetable for providing the required affordable housing within the
period of certification. It is unlikely that the Council would accept, without extraordinary justification, an
implementation schedule that defers the construction of a municipally-sponsored project until 2016.
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COMMENT: If COAH does not require municipalities experiencing, or for that matter choosing, below-projected
levels of growth to implement mechanisms addressing the need figures generated from the projections based on DOL
figures, the full affordable housing need in the state will not be met. Thus COAH should require implementation of all
mechanisms to address the full household and employment growth projections in every municipality by 2018.

RESPONSE: The implementation schedule required under this section of the rules compels municipalities to
produce atimetable for the production of planned affordable units and must address the full household and employment
growth projections provided by the Council, or as adjusted pursuant to N.J.A.C. 5:97-5.6. However, the
NJDLWD-derived figures and the accompanying housing need figures are, as the commenter states, projections. The
Council expects municipalities to use these projections as planning targetsin formulating their Fair Share Plans and to
subsequently implement the aff ordable housing mechanisms identified within these Plans. If, despite the good faith
implementation of these mechanisms, actual growth falls short of projected growth, the affordable housing need,
although reduced, will be adequately addressed.

COMMENT: Will COAH take action against municipalities blocking zoned inclusionary devel opments through
unreasonable planning board denials, cost generative measures, or other adverse actions when those developments are
part of a Fair Share Plan but not yet required to meet the growth levels that have occurred to date? If COAH does not
enforce the zoning on these sites, municipalities will be able to choose to not provide affordable housing through
slowing growth, in violation of the Appellate Division's decision.

RESPONSE: Inclusionary zoning ordinances proposed as part of a municipality's Fair Share Plan must be adopted
within 45 days of agrant of substantive certification pursuant to N.J.A.C. 5:96-6.3(€). The Council expectsthe
municipality to enforce its own ordinances. However, should it be determined that a municipality has taken adverse
actions such as those mentioned by the commenter to block permitted inclusionary development, the Council has the
right to dismiss that municipality from the Council's jurisdiction or to revoke substantive certification pursuant to
N.J.A.C. 5:97-10.3(d).

COMMENT: The rule proposal alows a municipality to stagger implementation of a proposed housing element
over time. It does not require a municipality to even submit documentation for various planning components at the time
of apetition for substantive certification. Thisistotally inappropriate. How can COAH determine that a municipality
has provided arealistic opportunity for amunicipal construction project (for example) when COAH has not required the
municipality to identify sites, site constraints, the cost of providing the housing or sources of subsidy? How can COAH
determine if amunicipal construction project, for example, presents a realistic opportunity when it does not know who
the developer will be and when the housing units will be constructed? The rule proposal is a prescription for delay.

RESPONSE: The commenter is referring to a provision that permits municipalities to defer the submission of
documentation for certain affordable housing mechanisms; however, the provision does not relieve amunicipality of its
responsibility to implement its Fair Share Plan. Municipalities are required to construct or otherwise provide affordable
housing in proportion to actual residential and non-residential development. Therefore, documentation for al affordable
housing mechanisms that are addressing the prior round obligation, the rehabilitation share, and the growth obligation
up to the first plan review pursuant to N.J.A.C. 5:96-10 shall be submitted at the time of petition. However, some
mechanisms may not need to be implemented until after the first plan review. Regional contribution agreements, for
example, may be part of a municipality's Fair Share Plan but may not need to be implemented until later in the
certification period. Further, the Council recognizes that some mechanisms that are significant sources of affordable
housing, such as municipally-sponsored construction and redevel opment, are frequently complex due to the need to
establish site control, find a developer or sponsor for the project, obtain funding, and establish economic feasibility. For
these reasons, the Council believesthat it is appropriate to provide some flexibility with regard to these forms of
affordable housing development. The Council believes that realistic opportunity can be demonstrated through the
municipality's implementation schedule, which is required at the time of petition pursuant to N.J.A.C. 5:97-3.2(a)4,
because the schedul e identifies the steps to be taken by the municipality to implement its Fair Share Plan and includes a
detailed timetable for units to be provided within the period of substantive certification. The schedule must be reviewed
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and approved by the Council prior to substantive certification, and the documentation for a specific mechanism must be
submitted no later than two years prior to its schedule implementation. The rule will be clarified to state that the
implementation schedule must demonstrate "realistic opportunity” as defined under N.JA.C. 5:97-1.4, that is, a
reasonable likelihood that the affordable housing in a municipality's Housing Element and Fair Share Plan will actually
be constructed or provided during the 10-year period of certification. The Council will closely monitor the
implementation schedule to ensure that the Fair Share Plan continues to present a realistic opportunity.

COMMENT: Documentation for extension of expiring controls should also be required at the time of the petition in
order for COAH to ensure that the property referenced actually meets the criteriafor extension of expiring controls.

RESPONSE: The Council agrees with the commenter and will amend the rule in the near future accordingly.

COMMENT: If amunicipality postpones the implementation of a compliance technique incorporated in its fair
share plan until later in the substantive certification period, it must provide inclusionary zoning for the units deferred by
the implementation schedule. The zoning must remain in place until the municipality has created a realistic opportunity
for the deferred compliance technique.

RESPONSE: Inclusionary zoning is only one of several mechanisms that can be utilized by a municipality to
addressiits fair share obligation. The Council does not dictate which of these options must be utilized. The commenter is
referring to a provision that permits municipalities to phase implementation of certain affordable housing mechanisms.
The implementation schedule permitted by N.J.A.C. 5:97-3.2(a)4 must include a detailed timetable for unitsto be
provided within the period of substantive certification. The rule will be amended in the near future to state that the
implementation schedule and must demonstrate "realistic opportunity” as defined under N.J.A.C. 5:97-1.4, that is, a
reasonable likelihood that the affordable housing in a municipality's Housing Element and Fair Share Plan will actually
be constructed or provided during the 10-year period of certification. The Council will closely monitor the
implementation schedule to ensure that the Fair Share Plan continues to present a realistic opportunity.

COMMENT: Why is COAH not requiring documentation for redevelopment plans at the time of the petition, given
that such plans require that the municipality set out land use policies that require such redevelopment and prohibit
inconsistent development from occurring?

RESPONSE: Redevelopment is an extremely important and potentially significant source of affordable housing in
municipalitiesthat are at or near build-out. The Council recognizes, however, that the requirements of the Local
Redevelopment and Housing Law are frequently complex and time-consuming and somewhat dependent on the actions
of other regulatory agencies. In addition, there are many potential issues relating to site control, remediation, and
relocation that are somewhat out of municipal control. Therefore, the Council believes that it is appropriate to provide
some flexibility with regard this form of affordable housing development. However, the Council does require that a
municipality provide a detailed implementation schedule for this mechanism pursuant to N.J.A.C. 5:97-3.2(a)4, which
must be reviewed and approved by the Council prior to substantive certification, and that the documentation be
submitted no later than two years prior to scheduled implementation. The Council will closely monitor the
implementation schedule to ensure that the proposed redevel opment continues to present a realistic opportunity.

COMMENT: Why is COAH not requiring documentation for 100 percent affordable developments at the time of
the petition, given that such developments require appropriate municipal zoning and for the municipality to ensure that
that land is not used for other development?

RESPONSE: Municipally sponsored and 100 percent affordable developments have proven to be an extremely
important and significant source of affordable housing. The Council recognizes, however, that the construction of such
developments are frequently complex due to the need to establish site control, find a devel oper or sponsor for the
project, obtain funding, and establish economic feasibility and therefore believes that it is appropriate to provide some
flexibility with regard to this form of affordable housing development. However, the Council does require that a
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municipality provide a detailed implementation schedule pursuant to N.J.A.C. 5:97-3.2(a)4 for this mechanism at the
time of petition, which must be reviewed and approved by the Council prior to substantive certification, and that the
documentation be submitted no later than two years prior to scheduled implementation. If land is a scarce resource, then
phasing is not permitted unless the municipality demonstrates that the mechanism(s) does not rely upon the availability
of vacant land or takes appropriate measures to reserve scarce resources that may be essential to implement the
mechanisms that rely on the availability of vacant land.

COMMENT: The commenter objects to this proposed approach because it is another attempt by COAH to put
unchecked and unlawful discretion in the hands of municipalities that choose to discourage growth that attracts families
with children and lower-income households. The Appellate Division made clear in its decision that "[a]ny growth share
approach must place some check on municipal discretion. If municipalities with substantial anounts of vacant land and
access to infrastructure can decide for themselves whether and how much to grow, it is highly likely that housing
opportunity will fall far short of identified housing need." In re Adoption of N.J.A.C. 5:94 and 5:95 by the Council on
Affordable Housing, 390 N.J. Super. 1, 56 (App. Div. 2007), certif. denied, 192 N.J. 71 (2007). By permitting towns to
create atimetable for when affordable housing units will be provided, without requiring any standards or checks on that
power, COAH has again adopted an unconstitutional scheme for ensuring that affordable housing obligations are
satisfied. N.J.A.C. 5:97-3.2(a)3 would permit municipalities to claim they are going to rely on little or no inclusionary
development and to in turn thus forestall the development of affordable housing in their municipalities. Aslong as they
otherwise discourage growth, they will not be behind in their growth share obligationsin COAH's eyes. An obligation
that could have been met in 2009 if the town did not have the power to reduce growth can be pushed off for closeto a
decade by simply scheduling the units for production then and advising COAH that it is because the obligation will not
accrue until then. This approach is unconstitutional and should be revised to reduce the discretion of municipalities.

RESPONSE: The commenter is referring to a provision that permits municipalities to defer the submission of
documentation for certain affordable housing mechanisms; however, the provision does not relieve amunicipality of its
responsibility to implement its Fair Share Plan. Municipalities are required to construct or otherwise provide affordable
housing in proportion to actua residential and non-residential development. Therefore, documentation for all affordable
housing mechanisms that are addressing the prior round obligation, the rehabilitation share, and the growth obligation
up to the first plan review pursuant to N.J.A.C. 5:96-10 shall be submitted at the time of petition. However, some
mechanisms may not need to be implemented until after the first plan review. Regional contribution agreements, for
example, may be part of amunicipality's Fair Share Plan but may not need to be implemented until later in the
certification period. Further, the Council recognizes that some mechanisms that are significant sources of affordable
housing, such as municipally-sponsored construction and redevel opment, are frequently complex due to the need to
establish site control, find a developer or sponsor for the project, obtain funding, and establish economic feasibility. For
these reasons, the Council believesthat it is appropriate to provide some flexibility with regard to these forms of
affordable housing development. The Council believes that realistic opportunity can be demonstrated through the
municipality's implementation schedule, which is required at the time of petition pursuant to N.J.A.C. 5:97-3.2(a)4,
because the schedul e identifies the steps to be taken by the municipality to implement its Fair Share Plan and includes a
detailed timetable for units to be provided within the period of substantive certification. The schedule must be reviewed
and approved by the Council prior to substantive certification, and the documentation for a specific mechanism must be
submitted no later than two years prior to its scheduled implementation. The rule will be amended in the near future to
state that the implementation schedule must demonstrate "realistic opportunity” as defined under N.J.A.C. 5:97-1.4, that
is, areasonable likelihood that the affordable housing in a municipality's Housing Element and Fair Share Plan will
actually be constructed or provided during the 10-year period of certification. The Council will closely monitor the
implementation schedule to ensure that the Fair Share Plan continues to present a realistic opportunity.

COMMENT: The section requires a detailed timetable for units to be provided. The requirement is excessive, asthe
obligation only arises when certificates of occupancy are issued. The requirement for a detailed timetable, whenitis
unknown when certificates creating the obligation are to be issued, creates an impossible task designed to allow
objectors or others to engage in mischief by attacking a municipal plan for alack of a detailed timetable. The
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regulations need to recognize that the plan is only a plan, and the obligation is created when the certificates of
occupancy are issued.

RESPONSE: The Council does not agree with the commenter that the requirement for a detailed timetableis
excessive. A timetable for implementation is fundamental to any realistic and meaningful Fair Share Plan. However, in
recognition of the complexity of some affordable housing mechanisms, such as redevelopment and 100 percent
affordable devel opments, the Council has included provisions allowing the municipality to submit documentation in
accordance with a detailed implementation schedule pursuant to N.J.A.C. 5:97-3.2(a)4, subject to review and approval
by the Council. The Council will closely monitor the implementation schedule to ensure that the Fair Share Plan
continues to present a realistic opportunity.

N.J.A.C. 5:97-3.2(a)d4iii

COMMENT: If amunicipality proposes a municipally-sponsored or 100 percent affordable housing program to
address a future anticipated affordable housing obligation that may be generated after the first plan review per N.J.A.C.
5:95-10, what documentation or information, if any, must be provided at the time of petition?

RESPONSE: The documentation required at the time of petition for a municipally-sponsored or 100 percent
affordable housing is dependent on the phasing of the development. If such development is addressing a municipality's
fair share obligation accruing from growth anticipated through the first plan review by the Council (pursuant to
N.JA.C. 5:96-10), all documentation required under N.J.A.C. 5:97-6.7(d) is to be submitted at the time of petition. If it
is scheduled for construction after the first plan review, the documentation may be submitted in accordance with a
detailed implementation schedule pursuant to N.J.A.C. 5:97-3.2(a)4, but no later than two years prior to the scheduled
implementation of the mechanism.

N.J.A.C. 5:97-3.2(3)5

COMMENT: Thisregulation does not provide any deadline by which the deferred information has to be submitted
and, aswith N.J.A.C. 5:97-3.2(a)3, does not place a check on municipal discretion because towns with an RDP could
simply delay the "scheduled implementation of the mechanism." This regulation is thus also unconstitutional because it
places too much discretion in municipalities that have demonstrated their willingness to exclude.

RESPONSE: The rule will be amended in the near future to include a deadline. The commenter should also note
that if land is a scarce resource, then phasing is not permitted unless the municipality demonstrates that the
mechanism(s) does not rely upon the availability of vacant land or takes appropriate measures to reserve scarce
resources that may be essential to implement the mechanisms that rely on the availability of vacant land.

N.J.A.C. 5:97-3.2(a)5ii

COMMENT: COAH should recognize that the imposition of scarce resource restraints and any other "appropriate
measure to reserve scarce resources’ may have the effect of discouraging growth and maintaining the status quo while
municipalities proceed at a snail's pace in meeting their affordable housing obligations. A town that wants no growth
would like nothing more than an order from a state agency saying that it cannot grow. This keeps developers at bay and
pushes off hard decisions for another day. In light of this, what will COAH do to ensure that "measures to reserve scarce
resources’ do not become another tool in the pocket of municipalities that do not want to grow?

RESPONSE: The commenter has misinterpreted this provision, which refers to the timing for submission of
documentation by a municipality with insufficient vacant land that has been granted or is seeking a vacant land
adjustment or a growth projection adjustment. The phrase "appropriate measures to reserve scarce resources’ does not
in this context refer to the Council issuing an order to restrain scarce resources generally but rather to the vacant land
municipality. Such municipality must submit all documentation required for its affordable housing mechanisms at the
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time of petition unless it demonstrates that the mechanism(s) do not rely upon the availability of vacant land or takes
appropriate measures to reserve scarce resources. The provision does not in any way relieve amunicipality of its
affordable housing obligation.

N.J.A.C.5:97-3.2(a)8

COMMENT: A municipality must document that sewer and water capacity for its entire fair share obligation must
be set forth in the petition. If sewer and water capacity are not available, then the municipality must document the steps
it will take to provide the same, again for its entire obligation. This mandate again creates the self-fulfilling prophecy. If
the municipality is required to provide sewer and water capacity for its entire obligation there again is created a
self-fulfilling prophecy, with the underlying theory being that every piece of vacant developable land in this state should
be devel oped.

RESPONSE: The Appellate Court, in In re Adoption of N.J.A.C. 5:94 and 5:95 by the Council on Affordable
Housing, 390 N.J. Super. 1, certif. denied, 192 N.J. 71 (2007), ruled that the growth share methodol ogy, while
congtitutional, must contain a sufficient check on municipal discretion in adopting zoning. Therefore, the municipality
must provide a realistic opportunity for the provision of affordable housing opportunities to address its projected
growth, even if actual growth isless than projected growth. Further, amunicipal Fair Share Plan must present arealistic
opportunity for the provision of affordable housing, which islargely dependent on the availability of sewer and water
capacity. Therefore, the Council cannot grant substantive certification without some demonstration that adequate sewer
and water capacity is available or planned. The Council does understand, however, that municipalities may not be able
to demonstrate availability of sewer and water capacity at the time of petition. For that reason, the rules now provide for
the phasing of some affordable housing mechanisms, such as municipally-sponsored construction and redevelopment, in
accordance with an implementation schedule that sets forth a detailed timetable for units to be provided within the
period of substantive certification and for the submission of al information and documentation required.

COMMENT: The requirement at N.J.A.C. 5:97-3.2(a)8 leaves little guidance to municipalities without adequate
water or sewer capacity as to how they should approach a plan of compliance with a projection of growth that cannot be
accommodated because of alack of water or sewer. Please provide guidance on what a municipality without adequate
water or sewer capacity is supposed to do to address the projected obligation.

RESPONSE: There are several affordable housing mechanisms available to all municipalities that do not involve
inclusionary zoning or necessitate the development of vacant land. These include an accessory apartment program, a
market to affordable program, supportive and special needs housing, regional contribution agreements, an affordable
housing partnership program, and extension of expiring controls. In addition, bonuses for rental units and very
low-income housing are a so available. Other innovative approaches meeting the Council's basic requirements for the
provision of affordable housing will also be considered by the Council. To clarify the intent of N.J.A.C. 5:97-3.13(3)3, a
future rule amendment will add definitions of "sewer capacity" and "water capacity,” and the provision will be revised
to reference them. The definitions recognize on-site facilities, thereby addressing situations in which municipalities
must rely on development on septic systems. In afuture amendment, the Council will strengthen its rules to require that
clustering, lot size averaging and/or attached housing be permitted in inclusionary zones. The Council will aso amend
itsrulesto provide for durational adjustmentsin the third round. However, the commenter should note that durational
adjustments are granted on a site specific basis and only in cases where water and sewer capacity is expected to be made
available in the near future. The Council expects municipalities to see center designation, when appropriate, if needed to
obtain sewer. The vacant land development capacity analysis prepared by COAH's consultants is an estimate of the
maximum build-out potential of individual municipalities utilizing statewide spatial and other data. This analysis did not
factor in potential water and wastewater capacity issues at the local level. Over the course of several meetings and
discussions with the N.J. Department of Environmental Protection, they identified several wastewater treatment
facilities that had current capacity constraints, others where expansion might be constrained in the future because of
discharge stream conditions, and others that would have little or no problem with future expansions. Efforts were
described as being underway to resolve severa of the largest current capacity problems through repairs and
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improvements to old and damaged collection systems, upgrades and/or expansions of the sewage treatment plants
themselves. These large investments will take several years to produce results, but when completed the facilities would
be able to meet projected build-out demand. Several other facilities could reach capacity over the near term if historical
growth rates continue, and they will likely require costly upgradesin treatment technology, use of distributed treatment
works, consideration of beneficial gray water reuse and other alternatives to meet long-term projected demand. Funds
could be available through the New Jersey Environmental Infrastructure Trust, which has provided more than $ 4.3
billionin low interest long-term loans over the past 20 years to fund drinking water, wastewater and storm water
projects. For these reasons, a more in-depth analysis is needed to determine the most cost effective and environmentally
sound wastewater management alternative to meet potential long-term build-out demand including provision for
affordable housing needs. A further assessment will then be required to determine whether those costs can be sustained
by the existing and future users of those facilities, consistent with the notion of providing "affordable” housing. This
assessment is required through the devel opment and adoption of wastewater management plans under the pending
Water Quality Management Planning (WQMP) Rules, N.J.A.C. 7:15-1. The pending WQMP Rules will require that
each of the 21 counties in the State devel op a comprehensive long-term wastewater and water management plan to
replace the 190 plans now in use, the overwhelming majority of which are out of date. These plans will be required to
address any inconsistencies between build-out demand versus treatment capacity and water availability. Affordable
housing sites should be included in updated county wastewater management plans to be submitted to DEP in the spring
of 2009. Ultimately, these plans will inform the vacant land and devel opment capacity analysis prepared by COAH.

COMMENT: COAH should provide more guidance as to the steps necessary for a municipality to take to document
sewer and water capacity, or lack thereof for proposed housing plan elements at the time of petition. This represents a
substantial burden that should only be imposed in unique circumstances.

RESPONSE: In reviewing a municipality's Housing Element and Fair Share Plan, the Council's objective isto
evaluate whether or not a potential site presents a realistic opportunity for the production of affordable housing. To that
end, a municipality must demonstrate that sites designated to produce affordable housing are "devel opable" in that they
have sufficient water and sewer capacity and are consistent with the applicable area wide water quality management
plan or amendment thereto. The Council recognizes that in some cases a municipality may not be able to demonstrate
sewer and water availability at the time of petition, in which case the municipality must indicate what steps will be
taken to obtain sewer and water service necessary to accommodate proposed affordable housing mechanisms within the
period of certification. The commenter should note that in the case of some affordable housing mechanisms, including
proposed municipally sponsored and 100 percent affordable developments, supportive and special needs housing,
assisted living residences, and redevel opment proposals, the documentation may be submitted in accordance with a
detailed implementation schedule pursuant to N.J.A.C. 5:97-3.2(a)4, provided the municipality demonstrates at petition
what stepsit will take to obtain water and sewer capacity. To clarify the intent of N.J.A.C. 5:97-3.13(a)3, afuturerule
amendment will add definitions of "sewer capacity” and "water capacity,” and the provision will be revised to reference
them. The definitions recognize on-site facilities, thereby addressing situations in which municipalities must rely on
development on septic systems. The Council will also amend its rules to provide for durational adjustmentsin the third
round. However, the commenter should note that durational adjustments are granted on a site specific basisand only in
cases where water and sewer capacity is expected to be made available in the near future.

COMMENT: Doesthe Council, in N.J.A.C. 5:97-3.2(8)8, require local governmentsto plan for water and sewer
needs based upon the projections in Appendix F, where these projections are grossly excessive or otherwise unrealistic,
local governments may be unable to gain Wastewater Management Plan approvals from NJDEP. The Council should
require an updated and approved WMP to ensure capacity prior to requiring a municipality to plan for growth that may
not be able to be accommodated.

RESPONSE: The provision to which the commenter refersis within a section entitled "Content of a Fair Share
Plan" and requires a demonstration of existing or planned water and sewer capacity sufficient to accommodate all
proposed affordable housing mechanisms. This section does not necessarily require water and sewer capacity to
accommodate the growth projectionsin Appendix F. Affordable housing sites should be included in updated county
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wastewater management plans to be submitted to DEP in the spring of 2009. Municipal Fair Share Plans will be due this
December, before county plans are due, and COAH expects affordable housing sites to be included in county
wastewater management plans through centers and cluster-based devel opment, as appropriate.

N.J.A.C.5:97-3.3

COMMENT: The rule proposal requires an affordable housing development with an odd-numbered affordable unit
to be alow income unit. COAH should alow the odd-numbered unit to be affordable to a household earning 52 percent
or 55 percent of median (the average rental or sales price required by COAH's rules) or require the municipality to
provide a subsidy in order for the extra unit to be affordable to alow income household.

RESPONSE: The commenter should note that this provision regarding low/moderate income split was previously
codified at N.J.A.C. 5:93-5.13 and represents the Council's historical policy with regard to low/moderate income split.
The Council considers the policy successful and reasonable. The average rental or sales price refers to the average
across al units. The Council does not believeit is necessary to require the municipality to provide a subsidy as such a
subsidy may not be necessary to meet the rule requirement.

N.J.A.C.5:97-34

COMMENT: Every municipality should have to provide rental housing, including family rental housing.
Municipalities should not be able to transfer all rental housing viaa RCA.

RESPONSE: This provision reflects the Council's historical policy with regard to the transfer of rental unitsviaan
RCA and remains unchanged. It is one of several mechanisms available to a municipality for meeting its rental
obligation and is reflective of the fact that RCAs are a permitted mechanism for addressing the municipal fair share
obligation.

COMMENT: The Council should revise the "realistic opportunity” language regarding construction of new rental
units and instead establish a minimum 25 percent requirement that new housing units constructed under a municipality's
Fair Share obligation be dedicated multi-family rental units. Additionally, greater emphasis should be placed on rentals
for our growing workforce population, as defined as 80 percent to 120 percent of median. New Jersey haslong faced a
severe shortage in multi-family rental housing for our growing workforce, as municipalities have actively opposed the
construction of new multi-family rental units. New Jersey Future notes that in the entire decade of the 1990s, two-thirds
of New Jersey municipalities failed to issue even one building permit for new rental housing. Nearly one-quarter of all
rental homesin New Jersey are located in eight municipalities, and over 50 percent of all rental homes are located in
just 34 municipalities. This distinct over-concentration is far from wise housing policy, and COAH should use its
authority to promote a fairer and more balanced distribution of rental housing opportunities for working families, young
couples, and seniors.

RESPONSE: The "realistic opportunity" language to which the commenter refersis consistent with the Fair
Housing Act (FHA) at N.J.S.A. 52:27D-311.a, which states: "In adopting its housing element, the municipality may
provide for itsfair share of low and moderate income housing by means of any technique or combination of techniques
which provide arealistic opportunity for the provision of the fair share." For example, an accessory apartment program
may be used to address a municipality's rental obligation. Such a program is considered to present arealistic opportunity
but is not necessarily a"dedicated multi-family rental unit" at the time of municipal petition. With regard to the
commenter's concern about workforce housing , the FHA defines low- and moderate-income housing as housing
affordable to households with a gross household income less than 80% of the median gross household income for
households of the same size within the housing region in which the housing is located. Therefore, the Council'srules are
not applicable to households earning from 80 percent to 120 percent of median. However, the Council recognizes the
importance of affordable rental housing and for that reason hasincluded rental bonus provisions that provide an
important incentive for creating rental housing. The Courts upheld the grant of rental bonus credits in Calton Homes,
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Inc. v. Council on Affordable Housing, 244 N.J. Super. 438 (App. Div. 1990), certif. denied, 127 N.J. 326 (1991) and In
the Matter of Petition for Substantive Certification Filed by Freehold Township, Docket No. A-2521-01T2 (decided
October 23, 2003).

COMMENT: Towns should get credit for Low Income Housing Tax Credit (LIHTC) developments, and the rules
should allow an exception from Uniform Housing Affordability Controls (UHAC) for al LIHTC projects with regard to
low/mod split, rent stratification, range of affordability, and bedroom distribution. The Federal program addresses a rent
structure which should be followed. The rules for the LIHTC program can vary on ayearly basis (due to state or Federal
program requirements) and the COAH rules should encourage as much development with this federal resource as
possible. Prior rules have included both exceptions for all LIHTC projects and only for tax exempt bond deals. If an
exception from the split is permitted, the municipality should get credit as if the split werein effect.

RESPONSE: The Council intends to provide credit for LIHTC developments. The adopted regulations do not
provide exceptions for low/mod split, rent stratification, range of affordability or bedroom distribution. Criteriafor
credit asit appliesto Low Income Housing Tax Credit projects will be proposed in a future rule amendment.

COMMENT: The commenter supports the inclusion of rental housing as a portion of amunicipal housing plan, but
again these units must be provided where determined by the municipality to be appropriate and should not be capped at
25 percent.

RESPONSE: The Council appreciates the commenter's support. The 25 percent rental requirement referenced by
the commenter is a minimum, not a maximum, requirement. The municipality is given broad discretion in choosing how
to meet its rental requirement, provided that the mechanisms chosen provide arealistic opportunity for the provision of
affordable rental housing.

COMMENT: Clarification is needed to recognize manufactured housing separate and distinct from the context of
the "rental” provision. Manufactured housing may be owned by the occupant, unlike an apartment rental. In the land
leased community the term rent applies to the money paid for the pad space, not the home. The owner should be
afforded the income percentages that apply to ownership, not rental.

RESPONSE: The Council appreciates the commenter's suggestion. As previously mentioned, the Council will
propose amendments in the future to address the unique concerns of the manufactured housing community.

COMMENT: Several commenters noted that the minimum requirement of 50 percent family rental housing isa
long overdue, positive change in therules.

RESPONSE: The Council appreciates the commenter's support.

N.J.A.C. 5:97-3.4(b)

COMMENT: "At least 50 percent of the rental housing obligations addressed within a municipality shall be met
with family housing in the Fair Share Plan." N.J.A.C. 5:97-3.6(a)4. In order to receive the one-for-one bonus, "a
minimum of 50 per cent of the rental housing requirement has been addressed with family rental units provided
pursuant to N.J.A.C. [5:97]-6.4, 6.5, 6.6, 6.7, 6.9, 6.13 or 6.15." At N.J.A.C. 5:97-3.10(b)3, "The rental requirement for
the growth share obligation shall be based on the following formula: Rental Requirement = 25 per cent (Growth Share
Obligation)." Taken together, these would seem to indicate that the one-for-one bonus for family rental units would
become applicable once the family rentals provided reached 12.5 percent of the total growth share obligation (0.5 x
0.25). Isthis so? Most people think the threshold is 25 percent.

RESPONSE: In the example provided by the commenter, the rental requirement is 25 percent of the growth share
obligation. The municipality would be dligible for rental bonusesif 1) it has provided more rental units than the 25
percent minimum rental requirement, 2) at least half of that minimum rental requirement has been addressed with
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family rental units, and 3) one of the conditions under N.J.A.C. 5:97-3.6(a)3 has been met.

COMMENT: Please clarify if the 50 percent family housing standard will be applied retroactively to the prior
round rental units, including the rental unit obligation. If this standard will be applied in aretroactive fashion, how can
such an approach be justified where municipalities created affordable rental opportunities consistent with prior round
rules but which do not meet this new standard?

RESPONSE: The 50 percent family housing requirements at N.J.A.C. 5:97-3.9 and 3.4(b) are both intended by the
Council to apply only to the third round projected growth share obligation. The rule will be amended in the near future
to clarify the Council'sintent.

N.J.A.C. 5:97-3.4(c)

COMMENT: Thislisting of acceptable ways to address arental obligation should include a development
application approval wherein the devel oper has committed to develop affordable rental housing.” To require an
agreement with such a devel oper would be unnecessary.

RESPONSE: The Council will amend the rule in the near future to include the commenter's suggestion.

COMMENT: Farm labor housing, which has a 30-year deed restriction, should be added to the list of unit types
eligible to satisfy the rental obligation. The households occupying these units are almost exclusively low- or
moderate-income households. The municipality should have the ability to capture affordable housing credit when such a
unit is deed restricted to low- or moderate-income households. The purpose of the substantive rules, for municipalities
to provide afair share of affordable housing, will be advanced by including this unit type.

RESPONSE: The New Jersey Supreme Court's Warren decision does not generally allow preferences for atargeted
restricted population. However, the Council recognizes that because this type of housing is specifically designed for
farm laborers and is so integrated within the commercial farm that it could not be sold or rented as market rate housing.
Therefore, under the proposed rules, farm labor housing does not incur a growth shareif constructed on acommercial
farm and classified as R2, R3, or R5 by the Uniform Construction Code.

COMMENT: COAH should add extensions of controls (N.J.A.C. 5:97-6.14) on rental units (both family and senior
rentals) to thislisting of acceptable ways to address arental obligation.

RESPONSE: The Council agrees with the commenter and will amend the rule in the near future accordingly.
Age-restricted rentals are not precluded from addressing the rental obligation but are subject to any applicable
age-restricted caps.

COMMENT: The commenter supports the inclusion of "assisted living residences' as a possible component a
municipality may include in their fair share rental obligation plan since many of these providers offer an array of critical
health and personal care services allowing elderly residents to live more independently in a"homelike" environment.
For similar reasons, the commenter recommends that "comprehensive personal care homes' and "residential health care
facilities" be added to thislist since these residences also allow for the provision of licensed health care services to
elderly individuals, including many with low or fixed incomes, allowing them to more independently "age in place" for
alonger period of timein a"homelike" setting.

RESPONSE: The comment is appreciated. A comprehensive personal care home isatype of assisted living
residence and is considered an assisted living residence. Residential health care facilities are listed under supportive and
specia needs housing.

N.J.A.C. 5:97-3.4(C)6
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COMMENT: N.JA.C. 5:94-3.4(c)6 stipulates that there shall be developers agreements for affordable housing as
rentalsin an inclusionary redevelopment area. Redevel opment area projects present many challenges. The imposition of
arental requirement on redevelopment areas, which are often a tenuous prospect, only servesto potentially discourage
their prospects. No additional rental requirement should be imposed.

RESPONSE: The commenter has misinterpreted this provision, which does not impose arental requirement on
redevelopment areas, but rather, presents an option that may be used by a municipality to addressits rental housing
requirement. If amunicipality chooses to addressits rental requirement within aredevelopment area, it must do so in
the form of an agreement with the redevel oper.

N.J.A.C. 5:97-3.4(c)7

COMMENT: N.J.A.C. 5:97-3.4(c)7 requires an RCA project plan to create or reconstruct new rentalsin the
receiving community. As noted above, communities have a minimum rental obligation and restricting RCAs to rentals
islikely to further constrain municipal optionsin formulating aworkable fair share plan.

RESPONSE: The commenter has misinterpreted this provision, which does not impose arental requirement on
RCA project plans, but rather, presents an option that may be used by a municipality to addressits rental housing
requirement. If a municipality chooses to address a portion or all of itsrental requirement through the transfer of units
viaan RCA, the RCA Project Plan must provide for the creation or reconstruction of new rental unitsin the receiving
municipality.

N.J.A.C. 5:97-3.4(d)

COMMENT: Therule should provide some flexibility in the timing of production of affordable rental units,
compared with affordable for-sale units. It may not be realistically possible to address the rental obligation at the same
seguence as the affordabl e for-sale units.

RESPONSE: The delivery of rental units, as with the provision of affordable housing generally, must bein
proportion to actual growth share measured pursuant to N.J.A.C. 5:97-2.5, or in accordance with the municipality's
detailed implementation schedule pursuant to N.J.A.C. 5:97-3.2(a)4, which must demonstrate "realistic opportunity" as
defined under N.J.A.C. 5:97-1.4, that is, areasonable likelihood that the affordable housing in a municipality's Housing
Element and Fair Share Plan will actually be constructed or provided during the 10-year period of certification. To
address the commenter's concern, the rule will be amended in the near future to include a reference to the
implementation schedule option. The Council will closely monitor the implementation schedule to ensure that the Fair
Share Plan continues to present a realistic opportunity.

COMMENT: The proposed rule bases the municipal rental obligation on actual growth share. However, the rule
requires municipalities to plan for its housing obligation based on the greater of the projected growth share or actual
growth share. COAH should clarify that the rental obligation is based on the greater of projected growth share or actual
growth share.

RESPONSE: The municipal rental obligation is based on the projected growth share as calculated in formulas
contained in N.J.A.C. 5:97-3.4. The delivery of the rental units, however, aswith the provision of affordable housing
generally, must be in proportion to actual growth share measured pursuant to N.J.A.C. 5:97-2.5, or in accordance with
the municipality's detailed implementation schedule pursuant to N.J.A.C. 5:97-3.2(a)4. The rule will be amended in the
near future to include a reference to the implementation schedule and to clarify that the implementation schedule must
demonstrate "realistic opportunity” as defined under N.J.A.C. 5:97-1.4, that is, areasonable likelihood that the
affordable housing in a municipality's Housing Element and Fair Share Plan will actually be constructed or provided
during the 10-year period of certification. The Council will closely monitor the implementation schedule to ensure that
the Fair Share Plan continues to present a realistic opportunity.
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COMMENT: N.JA.C. 5:97-3.4(d) stipulates that rental obligation can change with growth share monitoring. This
will require revision to the housing plan. The municipality should be able to rely on the municipal projection for a
period longer than the biennial monitoring. The period should extend for at least halfway through certification.

RESPONSE: The municipal rental obligation is based on the projected growth share obligation as calculated in
formulas contained in N.J.A.C. 5:97-3 and does not change at biennial monitoring. The delivery of the rental units,
however, as with the provision of affordable housing generally, must bein proportion to actual growth share measured
pursuant to N.J.A.C. 5:97-2.5, or in accordance with the municipality's detailed implementation schedule pursuant to
N.J.A.C. 5:97-3.2(a)4, which must demonstrate "realistic opportunity" as defined under N.J.A.C. 5:97-1.4, that is, a
reasonable likelihood that the affordable housing in a municipality's Housing Element and Fair Share Plan will actually
be constructed or provided during the 10-year period of certification. The rule will be amended in the near future to
include a reference to the implementation schedule option. The Council will closely monitor the implementation
schedule to ensure that the Fair Share Plan continues to present a realistic opportunity.

N.J.A.C.5:97-35

COMMENT: The rental bonus credits offered by COAH for housing activities that are always provided as rentals,
such as group homes, Low Income Housing Credit-financed devel opments, and HUD-subsidized Section 202
Supportive Housing for the Elderly, and that are provided without any market-rate units, dilute the constitutional
housing obligation and are contrary to COAH's original intent in first adopting the rental bonus credits rulein 1986: "In
developing this provision [the rental bonus credit], the Council carefully considered the need for rental housing and the
best means of addressing this need. The Council decided that the best way to achieve the goal of providing rental
housing for lower income households was to provide a system of incentives. The Council believesthat it has provided
such incentives to devel opers by presumptively requiring higher densities and lower set-asides for rental housing as
compared to purchase housing. Since the 15 percent set-aside for rental housing is one-third less than the 20 percent
set-aside for purchase housing, such a provision could likely result in one-third more total housing being constructed in
amunicipality asaresult of rental housing. As an incentive for municipalities to cooperate with rental housing efforts,
the Council decided to offer thisincreased credit so that rental housing could be constructed in a community with no
greater impact than purchase housing. The Council views the need for rental housing important enough to provide for
this one and athird credit." 18 N.J.R. 2443; New Jersey Register, December 15, 1986.

RESPONSE: The Council has historically granted rental bonuses to the affordable rental housing types mentioned
by the commenter and believes that it is reasonable to continue doing so. Further, the Courts upheld the grant of rental
bonuses in Calton Homes, Inc. v. Council on Affordable Housing, 244 N.J. Super. 438 (App. Div. 1990), certif. denied,
127 N.J. 326 (1991) and In the Matter of Petition for Substantive Certification Filed by Freehold Township, Docket No.
A-2521-01T2 (decided October 23, 2003).

COMMENT: The proposed rule states that a rental bonus may be granted for the 1987 through 1999 housing
obligation if it has been constructed. COAH should clarify that a municipality may no longer receive arental bonus for
the 1987-1999 housing obligation if the rental unit was not constructed before a date certain.

RESPONSE: The commenter has misinterpreted the provision, which was intended to mean that prior cycle credits
(built prior to December 15, 1986) are not eligible for rental bonuses. The Council will clarify in afuture rule
amendment that rental units not yet constructed may be eligible for bonuses if they still present a realistic opportunity
pursuant to N.J.A.C. 5:97-6.5.

COMMENT: A municipality is alowed to take arental bonus credit for rental units created after December 15,
1986, provided the unit is subject to a 30-year deed restriction. Up until now, COAH regulations required 15-year
affordability controls on rental units, not 30 years. It would appear the provision would serve to deny any rental bonus
for prior activity unless the restriction was for aterm not authorized by COAH. Also, the term "controls on
affordability” is not defined. Practice has been that it is a deed restriction, but the term should be broadened to cover
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mortgage restrictions as in Section 8 housing, and other forms of recorded restrictions by agreement or otherwise. It
should make no difference that the affordability control isadeed or other restriction of record.

RESPONSE: The commenter isincorrect. The affordability controls on rental units were initially 20 years (
N.J.A.C. 5:92-12.10(c)) and extended to 30 yearsin N.J.A.C. 5:93. The Council believes that rental bonuses should be
available only to prior round rental units that are actually in existence and occupied. Controls on affordability are
detailed in the Uniform Housing Affordability Controls (UHAC) asreferenced in N.J.A.C. 5:97-9.1 of the rulesand
promulgated by the N.J. Housing and Mortgage Finance Agency, not COAH. The Council will forward the comments
to the Agency, who may address the commenter's suggestion in a future rule amendment.

COMMENT: The commenter proposes that constructed affordable rental units receive atwo for one credit
reflective of the inherent economic hurdles to developing rental housing in the State. This two for one credit is
particularly important in areas being designated as "in need of redevelopment or rehabilitation.”

RESPONSE: The Council believes that the granting of one rental bonus for an eligible family rental unit (and
one-fourth rental bonus for eligible supportive and special needs housing) over and above the 25 percent minimum
rental housing requirement is an adequate incentive for creating rental housing and any additional bonus would delete
the affordable housing need. Furthermore, the Courts upheld the grant of rental bonus creditsin Calton Homes, Inc. v.
Council on Affordable Housing, 244 N.J. Super. 438 (App. Div. 1990), certif. denied, 127 N.J. 326 (1991) and In the
Matter of Petition for Substantive Certification Filed by Freehold Township, Docket No. A-2521-01T2 (decided
October 23, 2003). The rules will be amended in the near future to provide bonuses for affordable housing within
redevelopment areas.

COMMENT: The commenter applauds the Council's clear statement of eligibility of bonus credits for units
"created in the municipality and occupied on or after December 15, 1986." The commenter believes that this revision
from the prior rule clarifies what was an uncertain, but albeit clear, intent that rental bonus credits only be applied for
prior round rental unitsthat are actually in existence and occupied.

RESPONSE: The Council appreciates the commenter's support.

COMMENT: The new regulations should mandate that at least one-third of all housing produced be made
affordable to very-low-income households (those below 30 percent of median), and that no bonus credits should be
allowed for the production of these or any rental units. The State's Consolidated Plan FY 2007 Action Plan (Housing
Needs Data table) indicates that nearly 370,000 householdsin New Jersey fall into this category (approximately 12
percent of all householdsin the State), and that 77.5 percent of them have housing problems. Many of these households
are comprised of the disabled, other Social Security income (SSI) recipients and people on fixed incomes. Many are
headed by those employed at critical low-wage jobs such as home health aides, child care workers and home-health
aides. Since these families undoubtedly have the greatest need, municipalities should be required to develop and
construct decent, affordable housing for them, without resort to artificial enticements (bonus credits) that serve only to
reduce the amount of housing available to the most vulnerable among us.

RESPONSE: The Council recognizes the need for housing that is affordable to low and very low income
households and has included several requirements and incentives to promote such housing. These include the low/mod
split and very-low income requirement for rental devel opments required by UHAC, asreferenced in N.J.A.C. 5:97-9.1;
the very low income bonus at N.J.A.C. 5:97-3.7; and the affordability assistance requirement for very low income
households at N.J.A.C. 5:97-8.8. Under the Fair Housing Act, every municipality in New Jersey has a constitutional
obligation to provide arealistic opportunity for the construction of affordable housing, and therefore these incentives
are available to any municipality under the Council's jurisdiction. In addition, the ruleswill be amended in the near
future to establish minimum presumptive densities by planning area and opportunities for municipalities to address very
low income households through inclusionary zoning.
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N.J.A.C. 5:97-3.5(q)

COMMENT: The rule provides that there shall be no rental bonus for rental unitsin excess of prior round
obligation. In contrast, the rules do provide arental bonusif rentals are in excess of the third round obligation How can
rentals provide a bonusin one round and not a prior round? A rental unit above the minimum obligation is the same
type of housing unit whether it'sin the prior round or the third round. Therefore, the third round rules call for the same
type of housing is accounted for two different ways, bonus and no bonus. Thisis not consistent.

RESPONSE: The commenter is correct in noting that the criteriafor granting rental bonuses have changed since the
prior round. During the second round, municipalities received bonuses on rental units up to the rental requirement. The
Council has determined that providing rental bonuses in excess of the rental obligation will better foster the production
of rental housing, and thus municipalitie